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UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT OF COLOMBIA. 
Criminal Division 


UNITED STATES t 

vs. * Criminal No* 528-55* 

• ! 

JAMES C* JONES S 

- — . i 

Washington, D. c., 

Wednesday, June 22, 1955. 

The above-entitled ease came on for trial in the ttoited States District 
Court for the District of Colombia at 21:15 ©•clock in the forenoo n an Wednes¬ 
day, June 22, 1955, 


HONORABLE EDUARD A* TAM!, Judge of the United States District Court for 
the District of Columbia and the jury then and there selected, em panelle d and 
sworn, there being the following 

APPEARANCES ; 

ALFRED EANIMAN, ES Q UIR E , Assistant Uhited States Attorney, on behalf of 
the United States; 

JAMES 0, JONES, the defendant In person, and by 

/■ i 

MICHAEL F. 2. DOAN, ESQUIRE, his attorney* ( 

The following proceedings and transactiens were then had and evidence 
was adduced; 


By: Alfred Eantcan, Esquire 

MR. EANIMAN: May it please the Court, and ladies and gentleman of the 
jury: As I told you a short while ago, this is the case of the United States 

ve* Janes C* Jones in which the Govemneut charges the defendant with taking 

• • 

indecent, immoral and improper liberties with one Marcia L*. Hillman, a female 
child of the age of five, with the intent of arousing, appealing to and gratis 
fying the lust and passions and desires of Mr* Jones, and that this occurred 
on May 20th of this year while he was in the b a seme n t of 4236 Penning Road, 
Northeast, here in the District of Coltmbia. 

Now, that, succinctly stated, is the charge new pending against the 
defendant, James C* Jones* At this point it is my duty to acquaint you with 
what the Government hopes to prove in support of this one count indictment now 
pending against the defendant* 
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The Government has available to testify, the complaining witness (4) 
or the prosecutrix, as we sometimes call her, Marcia L. Hillman, age, five, 
who will tell you that she was standing in front of her bane, 4236 Banning 
Hoad, Northeast, 

There was the defendant, James C. Jones, in the immediate vicinity 
selling magazines, so-called health magazines* He was canvassing from doer to 
doer. 

There cane a tine, as a result of a conversation he struclr up with 
this little girl, where he invited her down into the laundry room where the 
clothes are generally washed. While he had her in this room he embraced her. 

He ashed her to stich her tongue out Which she did and then he inserted his 
tongue into her mouth and at one and the same time that he committed that act, 
he put his hand underneath her clothing and in the region of her private parts 
and started to fondle her* 

At one and the same time he had her pressed close to him with his 
legs straddled so that she could malce no movement one way or the other* 

Shortly after this is alleged to have occurred, James C* Jones per¬ 
mitted Marcia Hillman, the five year old girl, to go upstairs* As soon as she 
advanced the flight of stairs from the basement she ran into her mother who 
was Just cccring heme Cran work, who obviously saw the child in a very dis¬ 
traught manner* 

Marcia vent into her apartment and at or about that time Mrs* (5) 
Hillman noticed this defendant ccoe up from the basement from the laundry 
room where, the Goverzxaent alleges, that these two parties, as I have pre¬ 
viously told you about, were situated* 

As a result of a conversation that Mrs* Hillman had with her 
daughter a complaint was made to the police department concerning this matter* 

Mrs* Alice Higgins, a neighbor of Mrs* Hillman, is here to tell you, 
members of the jury, that she noticed this defendant, James C« Jones, who had 
come to her door just prior to this event and offered to sell her a magazine, 
and at the time that He came to her door little Marcia Hillman was right there 
with him; that after this was alleged to have occurred she again saw James C* 
Jones in the vicinity of her doorway. 

The evidence will Indicate, and Doctor Tublin will testify, that 
Marcia Hillman was talien to D* £* General Hospital shortly after this matter 
was reported to the police at which time she was examined for possible injury 
to her person* * 
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The medical report will show that there wa a no appreciable evi- (5) 
dence of injury of any kind to the little girl. In addition, there came a 
time when this defendant, James C. Jones, was picked up by the police and he 
was confronted by complainant concerning the charges made against him —(6) 
by little Marcia Hillman. 

j 

As a matter of fact, this defendant, the evidence will show, was 
placed in a line up with two or three other men and Marcia Hillman, the five 
year old girl, picked out this defendant as the man who had done the things 
to her that I have Just briefly outlined to you. 


At one and the same time Janes C. Jones was. at that same 
time and place identified by Mrs. Hillman as the man she had seen caning out 
of this basement. In any event, James C, Jones was confronted with the allega- 

i 

tions made by Officer Hillman — by Officer Mackie, of the Sex Squad of the 


Metropolitan Police Department. 


Officer Mackie will testify that this defendant upon 


interrogation 


admitted being with this little girl and admitted possibly patting her. His 


indication is that he patted her on the back and this is as far as it went. 

Now, that briefly, members of the Jury, is the Government's case. 

If we prove these facts that I have attempted to briefly outline to you and 
ve prove then to your satisfaction beyond a reasonable doubt, end at the 
proper time his Honor, Judge Tam, will instruct you as to the meaning of 
“reasonable doubt", then I shall reappear before you and ask that you bring 
back a verdict of guilty as charged in the one count indictment now pending 
against the defendant, James C. Jones. 

Thank you very much. (7) 

MR. DOLAN: Tour Honor, the defendant requests leave to reserve Ms 
opening statement. 

THE COURT: You may. 

MR. HANTMAN: Mr. Marshal, will you please call Marcia Hillman? 

THE COURT: In this type of case or with this type of testimony, 
ladies and gentlemen of the Jury and of the Jury panels, the Court permits 
interrogation of the proposed witness prior to the time that the oath is ad¬ 
ministered in order that the Court may pass upon the question of whether the 
child knows the significance of an oath and is competent to take the oath, 
and, consequently, competent to testify. 

You may proceed, Mr. Hantaan, 


3 



MR. HANTMAN: Thank you, your Honor. 
Thereupon 


( 7 ) 


MARCIA L. HILLMAN 

was called as a witness for end on behalf of the United States and assumed 
the witness stand and testified as follows: 

3Y MR. HANTMAN: 

% 

Q Now, Marcia, I want you to speak up in a loud voice so that his 
Honor, the Judge, and the ladies and gentlemen sitting here can hear you. 

Now, can you give us your full name? 

A (There was no audible response.) (3) 

Q Tell us what your name is? 

A Marcia Hillman. 

Q Tes. Now, speak up loudly. Just as loud as you can, in a big voice. 

What is your name again? 

A Marcia Lynn Hillman. 

Q And where do you live, Marcia Lynn? 

A 4236 Banning Road, Northeast. 

Q And how old are you, Marcia? 

A Five. 

Q Did you go to school yet? 

A No, sir, 

Q Do you go to Sunday School? 

A (The witness nodded affirmatively.) 

Q Eow often do you go to Sunday School? 

✓ 

A Every day. 

THE COURT: What is the answer? 

THE REPORTER: (reading) 

"A Every day." 

BY MR. HANIMAN: 

Q What do they teach you in Sunday School? 

A Nothing but books and that's all. 

THE COURT: What is it? 

THE WITNESS: Nothing but books and that's all, 

THE COURT: What is it? 

THE REPORTER: (reading) 

“A nothing but books and that's all." 


( 9 ) 


B3C MR. i&NTMAN: 


(9) 


Q Do you learn stories in those books? 

A What? 

Q Are you taught stories in those books? 

A (The witness nodded affirmatively.) 

Q Do you know what the stories are about? 

A (The witness nodded negatively.) 

Q Do you know what it is to tell the truth? 

A (The witness nodded affirmatively.) 

Q And do you knew what happens to little girls who tell lies or tell 
stories? 

A (The witness nodded affirmatively.) 

Q You will have to say “yes“ or "no". You can’t shake your head. 

Is your answer — will you tell us what your answer is? 

i 

A (The witness nodded affirmatively.) 

i 

Q Is your answer “yes"? 

A No. 

Q Pardon? Do you know what happens to little girls who tell stories 
or tell lies? 

A (The witness nodded affirmatively.) 

Q Don't shake your head, answer "yes" or "no ,: . (ID) 

A Yes. 

Q All right. 

Now, tell the Judge and the ladies and gentlemen here what happens 
to little girls who tell stories or lies. 

A God don't like them. 

Q And ere you going to tell us the truth about everything that hap¬ 
pened between you and James Jones? 

A Yes, Sir, 

MR. HANTMAN: I submit, your Honor, I believe this witness is quali¬ 
fied to testify. 

THE CCORT: I don't think you have asked any questions as to the 
significance of an oath and what it means to swear to tell the truth. 

MR. HANTC jANz All right. 

BY MR. HANIMAN: 

Q Do you know what the Bible is? 

A No, ma'am. 
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Q 

A 




Do you know what it means to swear to tell the 
I don't know. 


^roth< 


( 10 ) 


MR, HANTMAN: Kay we approach the Bench, your Honor? 

THE COURT: You may, 

(At the 3ench:) 

MR. EANTMAN: I find myself, your Honor, in a slight bit of dif- (U) 
ficulty with this witness, I have talked to her briefly before we came into 
court. 


She had convinced me at that time that she knew the significance of 
telling the truth and that she was bound to tell the truth and was going to 
tell us the truth. 

I don't know at this moment how I can further satisfy the Court as 
to the competency of this witness to testify. 


THE COURT: I don't think the child realizes the significance of an 
oath. She says she doesn't know what the Bible is. 

I appreciate what your difficulty is, but I don't think that the 
Court could permit this witness to take an oath with any guarantee to anyone 
that the child knows shat she is doing. 


MEL HANTMAN: That being your Honor's view, I would like to proceed 
to the next witness. 

THE COURT: You may. 


MR. EANTMAN: And I believe in the light of the testimony that this 
other witness can testify to, the Government will still be in a position to 
prove its case, 

THE COURT: Very well. You may proceed. 

(Thereupon counsel for the respective parties resumed their places 
at counsel* table and then the following occurred:) (12) 

MR. HAN3T1AN: May this witness be excused, your Honor? 

THE COURT: She nay step down. 

(Thereupon the witness retired from the witness stand.) 

MR. HANIMAN: Mr. Marshal, will you please call Mrs. Hillman? 
Thereupon 


KATHLEEN T, HILLMAN 

was called as a witness for and on behalf of the United States, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand and testi¬ 
fied as follows. 
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DIRECT EXAMINATION 


(12) 


BY MR. HANIMAN: 

Q Will you give us your full name and address, please? 

A Kathleen T. Hillman, 4236 Banning Road, Northeast. 

Q All right. Is that in the District of Columbia? 

A Yes. Washington, D. C. 

Q, Mrs. Hillman, are you the mother of Marcia Lee Hillman? 

A Yes, I am. 

Q Hew old is Marcia Lee Hillman? 

A She is five years old.- 

Q Well, I would like to direct your attention, if I may, ma'am, (13) 
to May 10, 1955, scoewheres around five o'clock in the evening or shortly 
thereafter, and ask you whether or not if on that date and time you had oc¬ 
casion to see your daughter, Marcia Lee Hillman? 

A Yes, I did. 

Q And where was that, ma'am? 

A I was on my way caning in the front entrance to the building. I 

hadn't opened the door. The front doors of the building were glass. And I 

! 

could see through the door.. 

Looldng down this hall I saw my little girl running from the laundry 
roan. She was running quite fast and when she got up to me, seemed as though 
something was wrong with her, in some type of distress. 

So I said, I said, "Wait for Mama, Marcia" but Marcia leapt running 
up the steps. She wouldn't wait far me. And by the tine I had opened the front 
doors into the hall I saw a man running — he wasn't r unning but he was walking 
very fast, out of the laundry room. 

And at this tine, realizing that he was a stranger, well, I kind of 
paused and looked at the nan. 

Q Now, I want you to look around this courtroom and tell the Court end 
jury if you see that man in the courtroom today. 

A Yes. He is sitting over here (indicating). 

Q And which man is that? 

A It is the second man in the middle. (14) 

MR. HANIMAN: May the record indicate, your Honor, that the witness 
has referred to the defendant in this case, James C. Jones? 

THE COURT: The record will so indicate. 




BY MR. HANTMAM: (14) 

Q Did you say anything to the defendant, James C. Jones, at that time 
or did he say anything to you? 

A Yes. He spoke to me. He said, ‘Good evening. Madam*'. I said, -Good 
evening". And at the same time, he was hurrying out the front door. 

He didn't step at all and just as he opened the front door he kind 
of looked back at me. 

Q, Was he carrying anything that you could observe? 

A Yes, I identified him. He had some little booklets and looked like 
a little white box on his arm and he had a lady's parasol, a little umbrella, 
an his arm. 

Q What, if anything, did you do after the defendant, James C, Jones, 
left the entrance of your place? 

A Veil, all at once I thought about my little girl, had come out of 
the laundry room «— 

MR. DOLAN: Objection, your Honor. 

THE WITNESS: She was very hysterical. 

TEE COURT: Just a minute. 

MR* DOLAN: I am Sony, your Honor. I thought the lady was about (15) 
to say what she had thought. 

THE COURT: Go ahead. 

TEE WITNESS: And it seems that my little girl was in a very nervous 
state, running up the steps. Well, I hurried up in my apartment, which was 
about five steps up. 

So when I got in my door the little girl was standing there waiting 
for me and she was crying. And I said, I said, "Marcia, what is wrong with 
you?** She couldn't tell me at the time. 

BY MR. HANIMAN: 

Q Let me ask you this before you proceed any further. 

How much time would you estimate elapsed between the time you saw 
Marcia Lee come out of this basement room until the time you interrogated her 
in your apartment? 

A Oh, I guess in about a minute's time. 

Q All right. 

Now, what, if anything, did you say to Marcia Lee at that point and 
what, if any, reply did she make to you? 


S 




A Well, Marcia was crying. I said, “Marcia Lynn, what is wrong (15; 
with you?" Well, I couldn't get it out of her because she was in such a 
nervous state. 

I said, "Marcia, you tell Mama what has happened to you, what is 
wrong." So she said, "A man did something bad to me." 

I said, "What man, Marcia?” She said, "A man down in the basement". 
Veil, I realised I had seen this strange man ceasing out of the basement. So 
my husband was in the apartment. (16} 

i 

I said to him, X said, "Oh, I just saw the man". I said, "I am 
going to run out on the front and see if I can catch the man". Well, 1 rushed 
to the front. Well, there was no man in sight. 

So I went bach in. I said, "Marcia, tell me what did the man do to 
you?" She said, “ He kept malting me open my mouth real wide", azsd she say, 

"He put his nasty tongue in my mouth". 

I said, "Did he do anything else to you?" She said, "Be put his 
fingers down in my panties and kept fooling with my parts". So at that time 
my husband grabbed the little girl* The Fourteenth Precinct is just a half 
block from me. So he rushed and carried the child to the Fourteenth Precinct 
and reported it. 

Q Now, as a result of the cccplaint that was made concerning your 
daughter, Mrs. Hillman, was there any examination made of Marcia? 

A Yes. We were carried over to the, to the District General Hospital 
and the doctor examined her. 

Q Was that the same day? 

A The same evening, yes. 

Q Did there come a time, ma'am, when you again saw the defendant (17) 
in this case, James C. Jones? 

A Yes. The next day we had to go to the Police Headquarters and he 
was — oh, later that night. Yes. Later that night we went to the Police 
Department, No. 14. 

Q Now, who is "we”, ma'am? 

A My little girl, Marcia Lynn, and I. We vent to No. 14 Precinct that 
night. And he was in a line up and my little girl identified him out of the 
line up. 

Q Bow many persons do you recall being in that line up? 

A There were three or four. Not over that. 
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Q, And was Marcia Lee able to identify James C. Jones? 


(17) 




« 


¥ 





♦ 




¥ 




A Yes, she was. Yes. 

Q, Did you recognize him? 

A Yes, I did. Yes. 

Q Is there any doubt in your mind that James C. Jones was the man you 
saw craring out of the basement that day at that time? 

A Yes, I know that he was the man. Yes. 

C> So there is no doubt in your mind that he Is — 

A No, there isn't. 

Q Did James C. Janes say anything that you could hear at the time 

that Mercia pointed him cut as being the man who had done saasthing to her? 

A No. Nothing was said at the Precinct that night. 

Q Did there cane a time later on or the next day when the defendant, 

(18) 

James C. Jones, was confronted with Marcia and heard the allegations she made 
concerning him? 

A Yes. The next morning we went to the Police Headquarters and he was 
there. And he did say that seems as though some little hoy must have bothered 
Marcia Lynn, and as he came up on the front he said Marcia Lynn seemed to have 
been terrible upset about something. 

And he said that he pet Marcia on her back; say he tried to console 

her. 

Q Did he indicate where he was at the time he patted Marcia on her 

back? 

Where was this supposed to have taken place? 

A He said it was on the front porch of the building. 

Q Did you at all ask James C* Jones what, if anything, he had been 

doing in the laundry room the day before? 

A Why, no, I didn't, because when I met — 

THE CCOBT: No. Just answer the question. Did you ask him? 

THE WITNESS: No. I said nothing to him. No, I didn't. 

BY MR. HANTMAN: 

Q Did you hear any of the police officers in this matter interrogate 
the defendant with respect to that fact? 

A Only at Police Headquarters the next day. (l9) 

Q Yes, That is what I mean. At Police Headquarters the next day — 

A Yes. 

Q mm did you hear the police interrogate this defendant concerning that? 
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A Yes, I heard them Viliing to Miy, (19' 

Q What specifically, as best you recall, were the questions that were 
put to this defendant and what reply, if any, did ha malae? 

A Well, they ashed him what was he doing in the building. Be said that 
he had met a lady down at the earner grocery store and he tried to sell a lady 
a magazine, and the woman wouldn't buy the magazine from him, only by him 
caning to her apartment to bring it to her. 

So he said when he got up to the building he didn't fcnow just which 
apartment to find the lady. So he claimed he was looldng far this certain lady, 

Q Mrs. Hillman, to your knowledge has Marcia Lee ever gone into this 
laundry room without you being there an any prior occasion? 

A No, she doesn't play down there. 

Q Where is this laundry room in relation to your apartment? 

A Well, the laundry room is down in the basement in the bade of (20] 
the apartment. It's a hall about seventy-five feet, I would say, long and 
I am on the first floor, which would be altogether about ten steps up. 

MR. KaNTMAN: 1 believe that is all the questions I have of this 
witnessj your Honor. 

THH COURT: Mr* Dolan? 

CR0SS-2XAMINATI0N 

BY MR. DOLAN: 

Q Mrs* Hillman, when you confronted your daughter in the apartment 
after the both of you had gone inside, did you ash her if this man had done 
anything to her? 

Do you recall specifically — 

A No, I didn't* 

Q — the conversation? 

A No, I didn't. 

Q Nov/, when you approached the front door of the building, are you 
able to see the basement, where the laundry room is? 

A Yes* Yes* I can see down the hall* 

Q Is that to the rear of the building? 

A Yes. It is a straight hall from the front door* 

Q You say it is about seventy-five feet? 

A Yes. Yes. It is* It is a small building. 

Q How long would you say it Is with respect to the length of this 


courtroom? 



A Oh, about as far as down, maybe, to the front door. (21) 

Q Did you see — you say you did see the magazines in his hand as he 
was leaving? 

A He had some type of literature. Yes, he did. 

Q You say all he said to you was "Good evening-? 

A Yes, he spoke to me. 

Q Didn’t he ask you to buy any magazines? 

A No. Ee was harrying out the door. 

Q But he was walling. Is that correct? 

A Walling very fast. 

Q Now, when you saw him after he was picked out of the line up at 
Police Headquarters he was confronted with the fact that your daughter had 
claimed that he had touched her indecently* 

Is that right? 

A Yes. 

Q, And didn't he deny that at that time? 

A Yes, he denied it. 

Q When your daughter calmed down later on did she repeat the story to 
you by any chance? 

A Yes. She,- she has repeated it all. 

Q You say that to your knowledge your daughter never goes in this base¬ 
ment laundry room. 

Is that correct? 

A No, she doesn't. 

Q, But you do work all day (22) 

Is that correct? 

A Yes, I work. 

MR. DGLAN: No further questions* 

THE COURT: Anything further? 

MR. EfiHIM&N: No, your Honor. 

THE COURT: Step down. 

(Thereupon the witness retired from the witness stand*) 

MR* EANTMAN: Mr. Marshal, will you please call Mrs. Alice Higgins? 
THE COURT: I might explain to you, ladies and gentlemen of the 
jury panel, that the Court is keeping you here at the present time because your 
services are probably going to be used in Judge McGarraghy's court seme time 
this morning. 




I 


We have been ashed to heep you available so that you can go (22) 
there when Judge McGarragby needs you, I wanted you to Isaev why you are all 
being hept here at this time, 

i 

Thereupon 


ALICE HIGGINS 


was called as a witness far and an behalf of the United States, and being then 
and there duly sworn by the Deputy Clerfc, assumed the witness stand and testi¬ 
fied as follows: 


DIRECT EXAMINATION (23) 

BY MR* HANTMAN: 

0 Will you give us your full same and address, please? 

A Alice Higgins, 4236 Banning Road, Apartment 2. 

Q Are you a neighbor of Mrs, Hillman? 

i 

A Tes, I am, 

i 

Q Now, where do you live at this address in relation to Mrs, Hillman, 
Mrs, Higgins? 

A I live downstairs. Apartment 2, right as you go downstairs* 

*■ 51 ' 

Q And where is the laundry room in this building in relation to your 
apartment? 

A It is down further, 

Q On the same floor where you are? 

A On the same floor that I live on, 

Q By the way, this place you live, that is in the District of Columbia, 

is it not? 


A 


Yes. 


10th of this 


Q Now, Mrs, Biggins, directing your attention to May 

year, semewheres a little after five in the afternoon, did you have occasion 

■ 

to see the defendant, James C. Jones at that date and time? 

A Yes. When I opened up my apartment door he was standing on the 
stairs coming down. I went to open my door to lay bach my neighbor's paper. 

My husband was bane and was using her "News”, reading it, (24) 


So I went to lay it bach and this man was standing on the steps. 
He was two foot down and little Marcia Aim was right behind him, 

Q These were the steps going toward the basement? 

A Yes, He had magazines in his hand and a box and a little umbrella 
and a cap he was wearing, 

Q Did he say anything to you or did you — 
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A Vail, lie as Iced me to buy a magazine and I told him that I had 
already had one. Sane lady had came by further during the weal: and I had got 
one from him and he said, "Can’t you help us with two or three ponnies? 1 ' And 
I called my husband. 


I said, "Higgins, give this man a dime". So my husband gave him a 


dime. 


Q Did you see in which direction James C. Jones walked? 

A The way he went back up stairs and I closed my door. I thought he 


was gone. 

Q Now, when you saw James C. Jones walk up stairs did you happen to 
notice where Marcia Lynn bad gone? 

A I think little Marcia had went back op stairs too. 

Q Did there cane a time on any later occasion when you again saw 
James C. Janes? 

A Yes, when I went back outside to carry my trash or shake my mop. (25) 
This man was around about quarter of five. 

0, Where did you see him on this occasion? 

A He was standing right at No. 9, as you ccme into the hall. 

Q He was standing at No* 9? 

A Yes. It is an apartment down the hall — is No. 9. 

Q Is that apartment close — 

A In the same building, same floor, I am on. 

Q Same floor? 

A Yes. 

Q Is this to the rear of the building? 

A Yes, right at the rear, right after you go into the laundry room. 

Q How far from the laundry room is Apartment No. 9? 

A Well, I couldn’t say — from here, you know, from the door — and 
you have to go in the back and a good little way from here where you stand, 
maybe a little longer. 

Q Let me see if I can get at it this way. 

Is Apartment No. 9 or your apartment closer to the laundry room? 

A My apartment is next to the stairs as you ccme down. There is 2 
and 1 right on each side. 

Q Does that make Apartment No. 9 closer or farther away? 

A Down ferther in the tall. 


Q Pardon? 


(26) 


A Down farther in tho hall. 

Q Is that closer or farther away from the laundry room? 

A Right at the door. Both doors are Just like Apartment 2 and 1. 

Q At the door to what, ma’am? 

A To the laundry room. 

Q Now, when you saw this defendant outsido of Apartment No. 9, which 

i 

is at the door to the laundry room, did you observe whether or not Marcia 
Hillman was there? 

A No, I didn T t see Mercia at that time. 

Q What, if anything, was the defendant, James C. Jones, then doing? 

A He was supposed to have been knocking an the door, and I told him 

there wasn’t anyone there. 

Q Well, did you actually see him knock? 

A No. He was Just standing at the door. I passed by him. I says, 
there is no one there and at that time Mrs. Hillman was coming in the front 

i 

door. 

i 

So I still couldn’t think the man was still in the apartment. 

Q Did you see Marcia Hillman at all frcm the time you observed this 
defendant outside of Apartment No. 9? 

A I saw her the first time with the man and then after the man had (27) 
gone, Mrs. Hillman came there and asked me what had happened to Marcia Arm. 

Q> Well, don't tell us what conversation you had with Mrs. Hillman. 

A Oh. 

Q When you came out the second time do you know of your own knowledge 
where Marcia Hillman was? 

A No, I didn't — I didn’t see her the second time in the hall. 

i 

Q, I see. 

After you told this defendant that there was no one present at 

Apartment No. 9 what, if anything, did you see him do? 

A He ran — I mean, he passed — he was behind me as I was coming to 

my apartment and he went on 19 stairs and went on out the front. 

Q Can you tell us anything about his rate of locomotion? 

In other words, did he walk fast or slow or Just — 

A He was walking kind of fast when he left. 

Q And did you happen to notice where he went? 

A He went up the street, up that way (indicating) towards the drug 


15 




% 


<4 


4 


% 


* 


f 


f * 


► 

► 

- * 
► 

*• 


. > 


. »• 


r 


► 


*■ 


r 


*■ 


r 






store 'because I had my rug back in the bathroom and I could see him* (27) 

Q, Did there ccme a tine when you saw Mrs. Hillman cone out of (26) 

her apartment? 

A Let's see now: I didn’t see her ccme down until she ccme and, you 
knew, we was talking. 

Q How long after you saw the defendant go up the street did you see 
Mrs. Hillman ccme out of her apartment? 

A I think it's about two minutes or something like that. 

MR. HANTMAN: I have no further questions 

THE WITNESS: She came — 

CROSS-EXAMINATION 

BY MR. DOLAN: 

Q Mrs. Higgins, when he asked you to buy a magazine you told him you 
had already bought seme? 

A Yes. I told him I had already had one. 

Q The same kind of magazine? 

A It was one of these colored magazines. 

Q, One of these colored magazines. 

What kind? 

A Yes. 

Q Was it "Life’* or "Look" or what? 

A I dicta*t look at it good. He had it in his hand like that (indicat¬ 

ing). 

Q Seme kind of religious magazine? 

A I didn't exactly take notice of it but all I said I had one and my 
husband gave him a dime and I didn't think no mare of it. (29) 

Q But he was trying to sell you a magazine? 

A Yes, he was. 

Q Now, the second time you saw the defendant is the same time or 
shortly — almost the same time that you saw Mrs. Hillman caning in the apart¬ 
ment. 

Is that correct? 

A Well, I tell you, I thought the man should have been out of the apart¬ 
ment because that was — 

Q, No, just answer my question, please. 

A Well, — 
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Q At the same time that you saw him the second time, that is as (29) 
he was about to knock on Apartment No. 9, it was at that time that you also 
saw Mrs. Hillman coming into the apartment? 

A That is right. 

i 

Q Is that correct? 

A That is right. 

Q And it was at that time also that you said to him there is no one 
home at that ap ar tme n t. 

Correct? j 

A That is right. I told him — 

MR* DOLAN: No further questions. 

MR. HANTMAN: No further questions. 

THE COURT: Step down* 

CHARLES A. MACKE (30) 

was called as a witness far and on behalf of the United States, and being then 

and there duly sworn by the Deputy Clerk, assumed the witness stand and testi¬ 

fied as follows: 

DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q Will you give us your full name and assignment, please? 

A Charles A. MackLe, M-a-c-k-i-e, assigned to the Sex Squad of the 

Metropolitan Police Department. 

Q And how long have you been a member of the Metropolitan Police De¬ 
partment, sir? 

i 

A Going on fourteen years. 

Q You are a police officer, are you not? 

A Yes, sir. 

Q How long have you been a member of the Sex Squad? 

A Since January the 1st, 1932. 

Q Officer Mackie, directing your attention to May 10th, 1955, were you 
on that date assigned to investigate the case involving James C. Jones, the 
defendant herein? 

A I was. 

Q Tell us what, if anything, you did in that connection? (31) 

Well, about 6:20 p.m., May the 10th, I received a radio run to the 
Fourteenth Precinct* Upon my arrival there I was informed that the complaining 
witness and her father had left the precinct at the request of one of the 
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plainclothes officers to try to seel: the man who had assaulted her. 


(31 


So about 6:45 p.m. I went to the complainant’s heme. I learned her 
address and went to her heme, and I interviewed the complainant, her marcher 
and also her father, and mostly from Information from the mother and faiher — 
they told me the story of what had happened. 

Q As a result of the information you obtained. Officer, what, if 
anything, did you do? 

A I transported the complaining witness and her mother at that time 
to the D. C. General Hospital whare she was examined. 

Later that evening about 9 p.m., on May the 10th I was cruising the 
city and at Eleventh and H Streets, Northeast, I observed the defendant stand¬ 
ing on the earner waving a magazine, health magazine. 

He answered the general physical description that I had obtained 
and seen — I stepped and talked to him. Asked him if he had been in the 
vicinity of Minnesota Avenue and Banning Hoad that evening. 

He said that he had. He sold magazines out there. 

I placed him under arrest, took him to the Fourteenth Precinct where he (32! 
was placed in a three man line up, viewed by the complaining witness and her 
mother and another witness who gave me the description, Mr. Berry, that he 
was in the vicinity. 

Q Excuse me. Let me ask you this. Officer: 

The other two persons who were in the line up with this defendant, 
can you tell us whether or not they were approximately the same physical ap¬ 
pearance and description as the defendant in this case, James C. Jones? 

A No, sir. The line up wasn’t too good, but it was the best that was 
available at the precinct at that time. 

Q In what particular do you recall that the other parsons may have 
differed, if at all, from this defendant? 

A Well, one of the others in the line up, as I recall, was shorter 
and heavier. 

Q, All right. 

Now, I understood you to say that you had the complaining witness, 
Marcia Hillman, there with her mother at that time? 

A I did, yes, sir. 

Q Did you ask Marcia Hillman, the five year old girl, to see if she 
could identify the man who had allegedly molested her? 



A I did. (32) 

Q, What, if anything, occurred at that point? (33) 

A I asked her if she seen the nan in that line up to go up and point 
him gut. She went up and pointed out the defendant. 

Q Now, did you say anything to the defendant, James C. Jones, as a 
result of that Identification or did he say anything to you at that point? 

A No, sir. There was nothing that I recall at that time was said. 

Q Did anyone else there make any identification of this defendant? 

A Mrs. Berry said it was the man and pointed him out as the man who ' 

had been in the vicinity selling the magazines. Mrs. Hillman, the mother of the 
child, who was present at the time that the child identified him, said that 
that was the man who she had seen coming out of the apartment that evening 
and had seen him shortly before. 

Q Now, did you after the identification was made. Officer, did you at 
all attenpt to interrogate this defendant with regard to the offenses? 

A I did briefly that night, yes, sir. 

Q Did there come a time the next day when he was confronted by the al¬ 
legations made by the complaining witness In this ease? 

A Yes, sir. That was about 30:45 p.m. May the 11th, in the Sex Squad 
office. 

Q What, if anything, did you say to him at that time and place and (34) 
what, if any, reply did the defendant make to you, air? 

A At that time the complaining witness, the Child, was obviously 
frightened of this man. And I had her written statement which X read to the 
defendant. 

At the conclusion X asked him if this was true, what the child el* 
leged. He said that the statement was true in part, but that the statement 
was something that was obtained — the work of adults — that they kept as king 
the child u Xs this true? Xs that true? M 

That’s about all he said at that time. 

MR. HANIMAN; Mr. Clerk, — 

THE COURT: Just-one minute, please. 

\ ; 

MR. HANIMAN: X am sorry, your Honor. 

THE DEPUTY CLERK: Those Jurors assigned to the courtroom of Judge 
Lav/s are excused until 9:45 tomorrow morning to return to Judge Laws’ court. 


* 
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Those jurors assigned to this court are to report to the court- (34) 
roan of Judge McGarraghy at this tine. 

IR. rlAKTMAN: May we approach the Bench a moment, your Honor? 

THE COURT: You may. 

(At the Bench:) 

MR. HAOTMAN: Your Honor, at this time the Government would like (35) 
to have marked and offer in evidence the statement of the prosecutrix in this 
case, Marcia Lee Hillman, an the ground that this witness has indicated that 
he interrogated the defendant with respect to the allegations made and he 
said it was true in part and not true in part or a statment made by adults. 

Be that as it may, I appreciate that in attempting to do this it 
might appear that the Government is attempting to do by indirection what this 
Court has prohibited the Government from doing directly, namely, getting the 
statement of the prosecutrix before this jury. 

But I submit, your Honor, if this defendant has indicated to the 
officer that part of it is true and part of it is false that this jury ought 
to have for its consideration what, in particular, the statement of this prose¬ 
cutrix was. 

TEE COURT: This is the document that you want marked, is it? 

MR. HANTMAN: That is right, sir. 

THE COURT: Have you seen this, Mr. Dolan? 

MR. DOLAN: No, your Honor, but I object to it anyway. 

THE COURT: You may read it and then state your objections. 

MR. B&AN: I object to it, your Honor, on the ground that it is 
pure hearsay. It is not cured by any exception to the hearsay rule, namely, 
that it was spontaneous. (36) 

I object to it on the ground that it is pure hearsay and it does 
not appear to come within the hearsay rule as a spontaneous declaration. It 
is a day removed from the time of the alleged offense and, therefore, I don't 
think it is sufficient from a time standpoint to be considered as an exception 
to the rule. 

THE CCURT: Anything further? 

MR. DOLAN: I think that is all. 

MR. HANTMAN: I say to your Honor, I don't think that this statement 
at all canes within the hearsay rule in any event. This officer has indicated 
that he confronted this defendant with these specific allegations made by the 
prosecutrix. 


Having told the jury that, I think this jury ought to know (36) 

what It was that this witness told the defendant* Now, he can either try 
to do It fran memory or I submit If he has to refer to his notes, he ought 
to be permitted to refer to the statement. 

He undoubtedly has a copy In his own file. 

MR. DOLAN: Your Honor, with respect — 

THE COURT: Are you finished? 

MR. HANTMAN: I was going to make just one other remark. If I (37) 
may, your Honor. I think this being part of the officer's case file. If he 
asks a specific question of this defendant this jury ought tp hove the bene¬ 
fit of that. 

THE COURT: I think you are arguing two different things now. You 
started in to introduce this statement and you are getting into the field of 
conversation and admissions, which I thinv is something quite different. 


MR. HANTMAN: Veil, of course, I submit, your Honor, the statement 
itself is the best evidence of the fact that confronted this defendant with 
this statement. 

But I think your Honor would readily see that if this officer has 
interrogated this defendant with respect to the alleged crime to the extent 
that he can recall exactly what he told this defendant, of course, I submit 
he would be permitted to testify to that fact. 

Insofar as he cannot recall, I submit he should at least be permitted 


to refer to this statement to refresh his recollection, if that be necessary. * 


THE 




Finished? 


MR. HANTMAN: Yes, your Honor. 

MR. DOLAN: Just one more point, your Honor, with respect to the 


defendant's statement that it was partially true and partially false. 

That is not an admission of guilt at all. The true part could be 
very well that he was in the neighborhood and that he did see the girl. He 

i 

may have patted her on the back. I can't see where that is an admission of (38) 
guilt, the fact that he said that to the officer. 

I just stand on that objection. It is too far removed to be con¬ 
sidered spontaneous. 

THE COURT: Anything further? 

MR. HANTMAN: No, your Honor. 

THE CCUKT: I will sustain the objection to this written document. 

The Court, of course, will permit you to interrogate the witness as to any 
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conversation, any statement, that he made to the defendant, any state- (36) 
ment that the defendant made to him. 

MR. HANEMAN: And if the witness find it necessary to refer to any 
statement he has may — 

THE COTRT: He may refer to notes under the usual preliminary state¬ 
ment. 

MR. HANTMAN: Yes. Very well, your Honor. 

(Thereupon counsel far the respective parties resumed their places 
at counsel table and then the following occurred:) 

BY MR. HANTMAN: 

Q Officer, just prior to the Bench conference I understood you to 
say that you confronted this defendant with the statement made by Marcia 
Lee Hillman and interrogated him with respect thereto. 

Is that correct? (39) 

A Yes, sir. 

Q What specifically did you state to the defendant, James C. Jones, 
in connection with this statement and what, if any, reply did he make? 

A I read the statement in its entirety. 

Q Well, just what was it you said to him? I know you read it. 

What did you say to this defendant? 

A I ashed him was it true, what the child alleged. 

0, Was what true, sir? 

A The statement the child made as to whether it was true that be 
had kissed the child, placed his tongue in her mouth and also his finger 
in her vagina. 

Q, And when you asked him that what, if any, reply did the defendant 

make? 

A He said that he didn’t place his hands on the child other than 
he may have patted her on the back. 

Q Did he at all indicate to you where this action was supposed to 
have taken place? 

A I asked him about that. He said that the child never went into 
the basement itself; that the child stood an the landing and never went 
down into the basement with him. 

Q I understood you to say that this defendant said that part of it 
was true and part of it was untrue.- 


A Yes, sir, (40; 

Q Now. did he at all indicate to you, sir, what portionsthe 
statement you were making to him were true and which portions were untrue? 

A Other than denying that he placed his hand on the child's vagina 
or kissed the child, he said he did not do that. 

MR. HANTMAN: I have no further questions of this witness, your Honor. 


CROSS-EXAMINATION 


BY MR. DOLAN: 


0 He specifically denied touching her indecently in any way. 

Is that correct? 

A Yes, sir. 

0 And he also denied placing his tongue in any part of her face or 


mouth. 


Is that correct? 


He denied that, yes, sir. 


And he never hacked off from that, did he? Be never qualified that 


on any way. 


magazines, 


No. He said he didn't. 

But he did admit that he had been out in the premises, selling 


Isn’t that correct? 


He admitted being there, yes, sir. 
Did he say what he was doing there? 


(41) 


A He said he was selling magazines. 

Q Did he say what type of magazines he was selling? 

A I don’t believe he said what type he was selling, but — I just — 


from the type he had — 


Did he say that he was selling them for himself or 


for someone else? 


I believe he mentioned some church. 

Some church. 

MR. DOLAN: No further questions. 

MR. EANTMAN: No questions. 

THE COURT: You may step down. 

(Thereupon the witness retired from the witness stand.) 

MR. HANTMAN: Would your Honor indulge me one minute while I confer 


with counsel? 
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In the interest of saving time, your Honor, counsel have agreed (41) 
to stipulate with respect to the medical testimony concerning this prosecutrix. 

THE COURT: Wfcat is the stipulation? Keep your voice up when you 

announce it. 

MR. BANTMANf The stipulation, your Honor, entered into by counsel 
is that the prosecutrix, Marcia Lee Hillman, was examined on May 10th, 1955, — 

THE COURT: Can ycu jurors hear this? 

MR. HiNTMAN: — at the D. C. General Hospital by Doctor Ira N. (42) 

Tublin of the hospital staff who reported: introitus shows no bruises or ' 

evidence of trauma; no hymen seen; no bleeding; impression, no trauma evident. 

And we are willing to concede, your Honor, that "no hymen seen" 
means that the child was too young to shew evidence of having- a hymen at 
that age. 

MR. DOLAN: That is correct, your Honor. 

THE COURT: This stipulation then, ladies and gentlemen, constitutes 
evidence before you just as though a witness had taken the stand and testified 
to these findings under oath. 

MR. HANTtllN: With that stipulation, your Honor, the Government rests. 

THE COURT: Very well. 

MR. DOLAN: May we approach the Bench, your Honor? 

THE COURT: You may. 

(At the Bench:) 

MR. DOLAN: At this time, your Honor, the defendant moves for a 
judgment of acquittal for the following reasons: First of all, there is no 
corroboration of the offense alleged, and I think in this type of case there 
should be substantial corroboration. 

One of the best things usually is medical evidence and as just 
announced in the stipulation, your Honor, there is absolutely no evidence (43) 
of a medical nature, which knocks out that portion of the corroboration. 

The next thing is as to the actual presence of the defendant and 
the little girl in the so-called laundry room at the same time. 

The testimony, I believe, of Mrs. Hillman, the mother of the child, 
was that the defendant or rather the complainant had told her that she and 
the defendant were in the basement at the same time.. 

Now, Mrs. Higgins, the witness who had seen the defendant on the 
premises, testified that at the first time that she saw the defendant he was 
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standing one or two steps below the level, first floor level and the (43) 

little girl was standing right behind him. 

And the next time she saw the defendant he was not accompanied by 
anyone and it was about that time that she also saw Mrs. Hillman and then 
she said that she believed that the girl had gone, after she saw him the 
first time. 

! 

I think that conflicts, your Honor, go to the credibility of the 
witness not in the sense that they are not telling the truth or a falsehood, 
but whether or not they remember exactly what they had seen. 

The third matter is the insistent denial of the defendant that he 
never molested the child in any way, and I don’t think the question of a 
pat on the back is such that it would be considered a sexual or in- (44) 

decent assault. It is a total lack of corroboration which would not warrant 
your Honor in giving the case to the jury. 

THE COURT: Anything further? 

MR. DOLAN: That is all. 

i 

THE COURT: I am concerned about the testi m ony of Kathleen El llman . Al¬ 
though you didn’t object to it,. I'have seme doubt in my mind as to whether state¬ 
ments made to a witness by an incompetent witness are in turn admissible in 
evidence. 

I assume counsel felt that this was because it was a verbal act 
due to the almost simultaneous timing that nevertheless it gets into this 
very confused field in which the question arises as to whether the statements 
of a person who is not competent to be a witness in their own right can ever 
be admitted in evidence. 

I recall from my law school days a case, I believe, in Kentucky in 
which the Court held that a particular person was not competent to testify 
because the person v/as an imbecile. An effort was then made to have a second 
witness testify as to statements made by the imbecile to that person. 

There was no question but that the time was within the time that 
would be normally utilized in the res gestae, but the Court ruled, in what 
seemed to me very proper at the time, that if a person couldn't testify in 
his or her own right from the stand certainly their declarations and (45) 
statements made about the offense in question could not be admitted through 
the tongue of a second witness. 

Have you considered that matter? 
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MR. DOIANr Yes, your Honor, and I will be frank enough to say (45) 
that I, although our Court of Appeals has not specifically passed on it, 

I had occasion to check a recent case of Wallace Smith vs. The United 
States, your Honor. I have it or a typewritten copy. 

THE COURT: Let me see it. 

MR. DOLAN: Excuse my typing, your Honor. 

THE COURT: All right. 

MR, DOLAN: This has not been officially reported except in the slip 
opinion. That isn’t an exact copy of the case. If I might explain to your 
Honor — 

THE COURT: Let me read it first. 

MR. DOLAN. All right. 

THE COURT: I assume you are familiar with the case. 

MR. HANTMAN: No, I am not, your Honor. I haven’t had occasion to 
read this one. 

MR. DOLAN: Your Honor, I had a trial which — 

THE COURT: Why don't you wait until Mr. Hantman finishes reading 

this — 

MR. DOLAN: I am sorry. 

THE COURT: — opinion and then he can listen to what you say. (46) 

MR. HANTMAN: May I make this observation to your Honor? If your 

Honor’s understanding of the law is correct, that would mean that in no case 
in which a prosecutrix couldn’t testify herself — 

THE COURT: That no case what? 

MR. HANTMAN: That in no case where the prosecutrix would be held 
by the Court to be competent to testify — 

THE COURT: To be incompetent. 

MR. HANTMAN: Well, no. In no case where the Court might hold such 
an individual to be incompetent to testify could such a case ever be brought 
into court because your Honor would then rule in every such case, the 
prosecutrix being incompetent, that any other witness who would come into 
court to testify with respect to what the incompetent witness testified to 
would be inadmissible. 

THE COURT: That is correct, but you could still testify or produce 
testimony as to physical examinations. You could produce testimony as to a 
variety of factors other than the declarations of the incompetent witness. 

You go ahead now. I will come back to you, Mr. Hantman. 

MR. HANTMAN: Yes, your Honor. 
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THE COURT: Mr. Dolan? (46) 

MR. DOLAN: Vail, I happened to attend that trial, your Honor, (47) 
because I had a case immediately preceding it or following it. But the point 

i 

was not specifically raised during the course of the trial but it seemed to 
me to be a perfectly obvious objection to make, that the child being dis¬ 
qualified it certainly was not proper to permit someone else to more or less 
act as a mouthpiece for her remarks. 

In other words, if the child was of such a status as not to know 
the meaning of an oath it would have been no better to permit her to testify 
through someone else. 

Hcwever, there are other points which counsel figures that were 
more important than that particular item during the course of the trial. I 
don’t think that the point was raised in the Court of Appeals. 

I have had that in mind ever since that case. 

THE COURT: Well, I think basically the Wilson or Wallace Smith 
case is Inapplicable here because the Court of Appeals seems to emphasize 
the substantial period of time. 

MR. DOLAN: Yes, sir. 

THE COURT: In other wards, this grasps the rather obvious answer 
of narration rather than the so-called verbal or living act. But ay concern 
in this situation goes to the fact that we permit a witness to testify as 
to the declarations of a person and yet we won’t permit the person declared 
incompetent to testify herself. 

What do you say, Mr. Hantman? 

I©. HANTMAN: I want to follow up what your Honor said by this (46) 
one observation: That we permit another person to testify because that person 
understands and appreciates the importance of taking an oath. 

And we admit it further because there has been no time for 
fabrication on the part of the child or the incompetent, as the case may be, 
and it is expected that the adult upon taking the oath would tell the facts 
just as the incompetent witness has narrated the story to him. 

The adult appreciating the oath, the Court permits the adult to 
testify to such facts as part of the res gestae or spontaneous utterances, 
as the case may be. 

MR. DOLAN: I don't — I think Mr. Hantman's main concern, your 
Honor, is with the fact that these cases just go this way. Non/, in most of the 

other cases there is at least some medical evidence and perhaps screaming or 
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something like that, something that would call attention immediately to (43) 
the fact of a crime being committed. 

THE COURT: Well, I will tell you what. This is a rather unique prob¬ 
lem in the law. I will deny your motion at this time far a judgment of ac¬ 
quittal. I will permit you in the event that the case goes to the jury end 
the jury returns a verdict of guilty of filing a motion far a new trial or a 
motion far a judgment of acquittal or whatever you want to do. 

Ve will let the matter go to the jury so that you can have a little 
time to check on this matter and file memoranda of law and so on. (49) 

But I will leave the issue open and entertain any appropriate motion 
when you have had a little chance to check into it. 

MEL. DOLAN: Thank you, your Honor. 

MR. HANTMAN: Very well, your Honor. 

MEL. DOLAN: The defendant rests at this time also. 

TEE COURT: Very well. We might as well dispose of the matter. How 
much time do you want, Mr. Hartman? 

MR. HANTMAN: I think if the Government has ten minutes to open and 
five to close it ought to he ample, your Honor. I don’t even propose to use 
that much. 

TEE COURT: How much time do you want? 

MR. DOLAN: A maximum of fifteen minutes, your Honor. 

THE COURT: Well, we can dispose of this case by a quarter after one. 
There are no more cases on the call today, are there? 

TEE DEPUTY CLERK: No, sir. 

THE CCHRT: Well, I would like to afford the Clerk and the Reporter 
an oppo r tunity to have a few minutes off. We will take a five minute recess 
and then get rid of this case. 


MR. HANTMAN: Very well, your Honor. 

(Thereupon counsel for the respective parties resumed their places at 
counsel table and then the following occurred:) (50) 

SUMMATION ON HSHAT.y CF THE UNITED STATES 
By: Alfred Hantman. Esquire 

MR. HANTMAN: May it please the Court and members of the jury: As I 
told you when we started this case, the Govern m ent charges the defendant, 
James C. Jones, in a one count indictment with having taken indecent, immoral 
and improper liberties with a young female child by the name of Marcia Hill¬ 
man, who is five years of age. 
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This offense occurred in the basement of 4236 Banning Road, (30) 

Northeast, in the District of Columbia. These liberties were talon in an 
ettenpt of appealing tg the lust, passions and sexual desires of James C. 
Jones, the defendant in this case. (51) 

What has the Government proved or shown you in support of this one 
count indictment now pending against the defendant? The Government has put 
Mrs, Eillman, Kathleen Hillman, on the stand who tells you, members of the 
jury, that as she was coming home on the date in question. May the 10th of 
this year, she saw her daughter coming up from the laundry room, running 
past her in a very distraught frame of mind and going right on Into their 
apartment. 

Shortly thereafter she saw the defendant, James C. Jones, come from 

/ 

the laundry room. They had same by plays and conversation between them rela¬ 
tive to a magazine and then the defendant, James C. Jones, walled out of the 
building. 

j 

Mrs. Hillman at that point focused her attention on her little girl 

j 

whom, she testified, is five years old, by the way. And now upon questioning 
her a minute or two after seeing the defendant come out of the basement room 
with little Marcia, she was told by her daughter, "This man did nasty things 
to me. He made me stick out ay tongue as far as it would go. He put his 
tongue in my mouth end then touched me with his fingers in my private parts, 
where 1 go to the bathroom. '’ 

At that point Mrs. Hillman end her husband carried their little 

i 

daughter to No. 14 Precinct which, by her testimony, is only a block or so 
away and made a complaint. 

As a result of the ccnqjlaint the little child was carried to the (32) 
Gallinger Hospital where she was examined and there is no evidence indicating 
that she was harmed, no physical evidence of that fact. 

Mrs. Higgins, a neighbor of Mrs. Hillman, appeared for the Government. 
As you may recall, she testified to having seen the defendant in the company 
of Marcia Hillman at the time he was canvassing for magazines. She didn't 
buy one from him. The next time she saw this defendant he was down at Apart¬ 
ment No. 9, which is one doer off from the laundry room. 

At that point Marcia Hillman, the complaining witness in this ease, 
was not in sight. And when she told the defendant no one was heme at Apart¬ 
ment No. 9 he walked rapidly out. 
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At or about that time she saw Mrs. Hillman come out of her spart- ( 52 ) 
merit and that, if you will recall, was the time, according to Mrs. Hillman’s 
testimony, when she went out on the street to try to find the defendant, 

James C. Jones, or see where he had gone. 

You heard from Officer Maclde, the member of the Sex Squad. He said 
that having been assigned to this matter and having been given a description 
of this defendant, in cruising the streets of our fair city he came upon the 
defendant at one of the intersections and on interrogating this defendant, 
this defendant admitted being at 4236 Banning Road, Northeast, that day. (53' 

He was thereupon arrested, placed in a line up at Police Headquarters 
with two other persons, and when Marcia Hillman, the five year old, saw the 
three men she immediately picked out this defendant as the man who had done 
these nasty things to her. 

The same identification was made by Mrs. Hillman, indicating this 
defendant to be the man she had seen come out of the laundry room shortly 
after her daughter exited from that place. 

There was subsequent Interrogation of this defendant by Officer 
Maclde in which he was asked specifically whether he did not in fact put his 
tongue inside of this little girl *3 mouth and put his hands in the region of 
her private parts. Of course, you have his statements through the testimony 
of Officer Maclde that the statement made by the little girl is true in part 
and not true in part. Namely, even this defendant puts himself in the im¬ 
mediate presence of this little girl and goes even one step further, I sub¬ 
mit to you, members of the jury, he tells the officer that, well, he may 
even have patted the girl, but he only patted her on the bade and he only 
did that in the hallway. No, he was not In the basement —> so he tells Of¬ 
ficer Maclde. 

And you are going to have to weigh that denial cooing through the 
testimony of Officer Maclde against the direct testimony of Mrs. Hig- (54) 
gins — oh, I am sorry — Mrs. Hillman, Who tells you, members of the Jry, 
she sew her daughter come right out of those premises and saw this defendant, 
who is a strange person to her come out Immediately thereafter and after she 

i 

saw her daughter run in the house, this man walked down the hallway. 

You are going to have to weigh which one of those two persons is 
telling the truth because you weren’t there and I wasn’t there. That makes 
it necessary far you, members of the jury, in weighing the facts in this 
case to apply such credence to the testimony as you deem that testimony 
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warrants and in so doing, I suggest, as is true in this case and every (54) 
other criminal case you may have occasion to sit on, you have a right to 
consider the bias or the interest or the demeanor of a particular witness 
and the way he testifies and what he says. 

j 

So I say to you, members of the Jury, you have a right to consider the 
reason James C. Jones might say, “Well, yes, I patted this girl on the bach 
hut I only did that in the hallway", as compared to the testimony of Mrs. 
Hillman who says, “I saw him coming right out of that laundry room.- 1 

Moreover, you heard Mrs. Hillman say herself that her daughter never 
vent in that laundry room alone. On no prior occasion to her knowledge did 
that little girl ever go in there. 

I think you, members of the jury, should also consider what pos- (55) 
siole reason a little child of tender age, five years, in fact, should have 

for telling the story she tells with respect to this defendant. Could she have 

! 

any possible motive to pick this man out as against all others in the Dis¬ 
trict of Columbia as being the man who had molested her? 

Moreover, with three people in the line up she unhesitatingly picks 
out this man as the man who had molested .her and two other people indicate 
that this defendant was there and this defendant, himself, that he was there. 

So I submit to you, members of the jury, little Marcia Hillman is 
correct when she tells the police officers that this is the man who molested 
her. She is correct in all the other details and facets of her narrations 
when she told her mother, “What nasty things the man did to ms". 

I ask you, members of the jury, to weigh the facts in this case, 
weigh them carefully, apply to those facts the lav as his Honor, Judge Tamm, 

i 

will instruct you at the conclusion of the arguments and the just and proper 
verdict in this case, members of the jury, just to the defendant, just to the 
citizens of the District of Columbia, just to Marcia Hillman, will be one 
of guilty as charged. 

Thank you vary much. 

SOMATIQN ON BEHALF OF TH5 DEFENDANT (56) 

By: Michael F. X. Dolan. Esquire 

MR. DOLAN: May it please your Honor and ladies and gentlemen of the 
jury: What counsel says to you in this case, ladies and gentlemen, in our 
arguments can be considered by you but it is not binding on you. And what we 
suggest to you as to what inferences you might take frcm the evidence adduced 
before you here this morning and this afternoon is not binding upon you. 


I say that for this reason. His Honor has the duty of instructing (56) 


the jury on the lav/. 

Now, one of the best vasy of maddng a sex case, as you might say, for 
the Government would be to have medical evidence as corroboration of the 
fact of seme indecent assault. Now, what was the medical evidence In this 
case? What was it? The negative report. 

There was no evidence of an izrtroitus, which is an entrance into the 
vaginal tract of the child. She was so young that there was no hymen present 
in her body. And no evidence of any truama whatsoever. 

Now, absent that medical evidence, which is so necessary in one of these 
cases, do you think that the Government has proved its case beyond a rea¬ 
sonable doubt? 

Now, the next thing is this, ladies and gentlemen. With respect to the 
placing of the defendant and the little child in the lower portion of the 
house at the same time, you have heard Mrs. Hillman testify that she saw (57) 
the defendant, or, rather, first she saw her daughter coming up out of the 
basement and next she saw the defendant go vq> the stairs and walk down the 
corridor and out the hall. 

You heard Firs, Higgins testify that the first time that she saw the 
defendant he was standing one or two steps below the main level of the first 
floor of the apartment house, and that immediately behind him was the little 
girl. Now, a few manents later she came out of her door again and she saw 
the girl nowhere in sight and the defendant was knocking on the door of 
Apartment 9, apparently trying to solicit funds far these magazines he was 
selling. 

Upon being informed that there was no one home at No* 9 apartment he 
left. He was seen leaving the apartment by Mrs. Hillman end by Mrs. Higgins. 
Three hours or four hours later he is picked up on a corner at Eleventh and 
H Streets, I believe the officer testified. Northeast. 

At that time he was asked by an Officer Mackie if he had been in the 
neighborhood of the forty-one hundred block of Benning Road, Northeast, at 
about five o’clock that afternoon, end he freely admitted that he had. 

Now, I ask you, ladies and gentlemen, is that the act of a guilty man? 
Couldn’t he easily have said, were he guilty of this offense, “No, I don’t 
even know where it is". 

But did he say that? He said, "Yes, I was out there and I was selling (53) 
these magazines' 1 . The officer testified that the defendant explained that 
he was soliciting funds for these magazines for sane church. 



Now, the next thing is this, ladies and gentlemen. You have not (56) 

heard the two principals in this case. You have heard neither the com¬ 
plainant, young Mayoia Hillman, nor the defendant. Now, I ash you if this 
is the type of & <$*•§, where the little ccoplainant, herself, is not even 
qualified to testify, I ash you if that is the type of case where you can 
fairly bring bach a conviction? 

Doesn't it inject a reasonable doubt in your minds, the fact that what 
the child said was not even ■— that her age would not permit her to appear 
before you and testify under oath? 

How, on the other hand, you have a consistent denial by the defendant 
that he ever molested the child in any way. Surely a pat on the bach doesn't 
import any criminal intent on his part. How many of you have patted a strange 
child in your neighborhood on the bach? 

Now, the fact that he was present — the Govern m ent lays great weight 
to the fact that the defendant was at or near these premises at the time of 
the assault. Is that corroboration of a criminal offense, the mere fact that 
he was present? Is it unexplainable, the fact that he was present? V/hy, (59) 
of course, not. He was selling magazines there* 

He ashed Mrs. Higgins to purchase a magazine. She said she already had 
one and her husband was hind enough to give the defendant a dime. At the 
time he was arrested he was shahing a little box and was selling magazines on 
a street corner in Northeast, again peddling the magazines. 

I suggest to you that in considering all of these elements together does 
it not inject a reasonable doubt in your minds as to the guilt of this defend¬ 
ant? I might put it this way, ladies and gentlemen. Put yourself in a similar 
situation and ash yourself, "Would I want to be convicted on the evidence 
adduced before me this morning"? 

Ash yourself that question and see if you can say, "Yes, I would vote for 
a conviction for myself". I thinh that the only fair verdict that you can 
bring bach in this case is a verdict of not guilty. 

Thanh you. 

; « 

MR. H&NTMAN: May we approach the Bench a moment, your Honor? 

THE COURT: You may. 

(At the Bench:) 

MR. HANIMAN: Your Honor, counsel has made one argument which disturbs me. 

I have no doubt your Honor heard Mr. Dolan say that this jury has not heard 
from either of the principals in this case. (60) 
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I think in fairness either the Goverment ought to he permitted (60) 
to say that this defendant had a right to take the stand if he wanted to 
d* in the alternative your Honor ought to instruct the jury as to this 
defendants rights. 

THE CODE?: The Court will point out that the failure of the defendant 
to take the stand shall not be construed to create any presumption of guilt. 

The Court will say that procedure affords defendants an opportunity 
to take the stand or decline to take the stand as they see fit and from this, 
no inference should arise. 

MR. HANTMAN: Very well. I think that — 

MR. DOLAN: Tour Honor, I wasn’t going to ask far that instruction. 

TEE COURT: The Court gives it as a matter of procedure. 

MR. DOLAN: I would like to «— 

THE COURT: It is not necessary. 

MR. EANTMAN: Very well, your Honor. I will refrain from maldng any 
comment on that point. 

(Thereupon counsel far the respective parties resumed their places 
at counsel table and then the following occurred:) 

FINAL SUMMATION ON BEHALF OF THE UNITED STATES (61) 

By: Alfred Hantman. Esquire 

MR. HANTMAN: May it please the Court: You have heard from Mr. Dolan 

and our procedure gives me an opportunity to answer. 

\ 

Mr. Dolan says to you, members of the jury, well, the medical which 
has been stipulated by counsel and you can accept this fact demonstrates 
that there was no introitus present; there was no penetration; no trauma; no 
shock. And I suppose he would like you to infer from that that nothing hap¬ 
pened. 

But I want you, members of the jury, to pay particular attention to 
the indictment in this case. The indictment merely says, members of the jury, 
and I assume you will have a copy of this indictment when you retire to con¬ 
sider this matter, that this defendant did take Immoral, indecent, innoral, 
improper and indecent liberties with Marcia Hillman. 

I submit to you, members of the jury, under the language as laid out 
in this indictment there is no reqpirment that there be shock or trams or 

that there be a tearing or any mutilation. 

The law, I say to you, members of the jury, is designed to protect 
young children, children of tender years, from the activities of a person 
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such as James C. Jones* And if there he any injury or lade of injury it (61) 
doesn’t prove or disprove the facts in this particular case. (62) 

You have heard from witnesses in this case that this defendant came 
into the apartment house, 4236 Benning Road, Northeast, to sell a megasine 
to a particular customer. If that is his alibi, where is that witness? Did 
he ever sell that magazine to that person? Was that his purpose in coming 
into this building? 

I say to you, members of the jury, under all the facts in this case 
that wasn’t his purpose at all. Ge was in this building and did entice this 
young child to go down into the basement with him far his apparent purpose 
of tallng these indecent, immoral and Improper liberties with Marcia Hill¬ 
man, a girl of five. 

Mr. Dolan says to you further, members of the jury, "Where is the 
corroboration in this case"? Well, you know, don’t you, just as well as I do, 

I am sure, that in this type of an offense it is a clandestine sort of thing. 
You never get motion pictures, you 2mow. It is just not done in the open. 

You don't have a half dozen eye witnesses to these things. 

So all we can ever hope to bring before a jury in a large measure 

is corroboration by virture of time, place and circumstance. 

! 

Now, we have two people whom the Government has brought here to tell 
you that they saw this defendant in the immediate proximity to Marcia (63) 
Hillman at the time and place this offense is alleged to have occurred. More¬ 
over, you have heard from both of them, indicating that this defendant walhed 
out at a rather rapid rate from the premises of this apartment house. 

Now, that is as much corroboration as you are going to find, Nov, 

to cap it all, Mr. Dolan says, !I 1 think the test ought to be, lumbers of the 

; 

jury, would I like to be convicted on this evidence?" 

Well, of course, there is an immediate reaction to that. On this evi¬ 
dence, any mare ar any less, no one wants to be convicted of this offense. It 
is a natural feeling and I say it is so in this case, too. 

But I submit to you that is not the test. The test, as probably will 
be indicated to you by his Honor, before you can convict this man, you have 
to believe the allegations contained in the indictment which a Grand Jury 
has returned and believe them beyond a reasonable doubt. Moore than that you 
need not do and his Honor will instruct you as to the meaning of "reasonable 
doubt". 
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So I ask you, members of the jury, to search your consciences, (63) 
search your hearts, consider everything that these witnesses have said to 
you, and then weigh these facts, weigh them carefully and apply to those 
facts the lav/ as his Honor is about to instruct you* 

A just and proper verdict in the case of James C* Janes, looking (64) 
toward the protection of children in the District of Columbia from acts such 
as persons of James C. Jones, would be one of guilty as charged in the one 
count indictment now pending against him* 

Thanh you very much* 

THE COORT'S CHARGE TO THE JURY (65) 

THE COURT: Members of the jury: As I told you yesterday, at this 
point in the trial of a case it is the Court's responsibility to instruct 
the jurors as to the law that will govern them in reaching their verdict in 
th9 case* 

As you know, you will, when you retire to the jury room, take with 
you a copy of the indictment which has been returned by the Grand Jury in 
this case. An indictment is never evidence against a defendant. This indict¬ 
ment is not evidence against this defendant* 

It is said that an indictment is not entitled to any probative value 
because its sole purpose is to advise the defendant of the charge which has 
been preferred against him. 

This indictment, as Mr* Hantman pointed out to you, charges in a 
single count that on or about May 10th, 1955, within the District of Colum¬ 
bia, James C* Jones, that is this defendant, did take immoral, improper and 
indecent liberties with Marcia L. Hillman, a female child under the age of 
sixteen years, that is, about five years of age, with intent of arousing, 
appealing to and gratifying the lust, passions and sexual desires of the said 
James. C* Jones* 

This indictment charges a violation of a statute which is referred 
to as the Miller Act. The specific provision of the law which it is alleged 
this defendant violated is worded as follows, and this is the definition of 
the crime, of course. 

Any person who shall take or attempt to take any immoral, lm* (66) 
proper or indecent liberties with any child of either sex under the age 
of sixteen years with the intent of arousing, appealing to or gratifying 
the lust or passions or sexual desires, either of such person or of such 
child or of both such person and such child, or who shall commit or att e mpt 
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to commit any lewd or lascivious act upon or with the body or any pert (66] 
or member thereof of such child, with the intent of arousing, appealing to 
or gratifying the lust or passions or sexual desires either of such a person 
or such a child or both, shall commit a violation of this statute. 

As you know, the defendant is presumed to be innocent. I have ex¬ 
plained this provision of our law to you heretofore. You know that, as sane- 
one said to you yesterday, the defendant canes into court cloaked in the 
mantle of innocence and that this mantle of innocence remains about bis 

i 

shoulders until the Government has proved his guilt and proved it beyond a 
reasonable doubt. 

Another way of explaining this presumption of innocence is to say to 
you that the defendant is not required to prove his innocence but rather the 
burden of proof is upon the Government to prove the defendant guilty and to 
prove him guilty beyond a reasonable doubt. 

This means that unless the Government sustains what we define as the 
burden of proof in a criminal case and proves beyond a reasonable doubt (67) 
that the defendant committed each and every element of the offense with which 
he is charged, then you, the jury, must return a verdict of not guilty. 

Proof beyond a reasonable doubt means that the Government is re¬ 
quired to prove the guilt of the defendant to a moral certainty but not to 
an absolute certainty. As' 1 told most of you yesterday, a reasonable doubt 
is a doubt far which you can give a reason to yourselves; that is, a doubt 
which is predicated upon reason rather than upon prejudice, sympathy or 
emotion. 

Proof beyond a reasonable doubt means simply this. If after a fair 
and impartial comparison and consideration of all of the evidence in this 
case you can truthfully say to yourselves that you are convinced of the 
defendant's guilt, then you have no reasonable doubt and your verdict should 

j 

be guilty. 

But if after you make this fair and impartial caparison and con¬ 
sideration of all of the evidence in the case you can truthfully say to 
yourselves that you are not convinced of the defendant's guilt, then you 
have a reasonable doubt and your verdict should be not guilty. - 

You, of course, must consider and weigh the testimony of the wit¬ 
nesses who have appeared before you in this case. You are the judges of the 
credibility of the witnesses. This means that you must determine which of 




these witnesses you are going to believe and to what extent you are (67) 

going to believe them. 

I might point out to you that in this case as in any case, it is 
the Court's responsibility to pass -upon the competency of the witnesses to 
testify, but it is the function of the jurors to determine the credence or 
credibility that they will give to the testimony of each witness. 

You have the right in weighing the testimony of these witnesses to 
consider in general terms the impression that they make upon you as truth 
telling individuals. You may consider the demeanor of the witnesses on the 
stand, their manner of testifying, whether they indicate any favor or 
prejudice towards the Government or toward the defendant, and, of course, 
whether they have any interest in the outcome of the case. 

As you know, if you believe that any witness willfully testified 
falsely as to seme material fact concerning which the witness could not 
possibly be mistaken, you are then at liberty, if you deem it desirable to 
do so, to disregard the entire testimony of the witness or any part of the 
testimony of that witness. 

You are instructed that no inference of guilt arises against the 
defendant because of his failure to take the stand. I believe I have had 
occasion with most of you to point out that the law says to each defendant, 
"You may take the stand and testify as a witness in your own behalf if you 
desire or if you don’t want to take the stand you don’t have to". (69) 

Obviously it would be unfair to tell a defendant that he does not 
have to take the stand if the jury were permitted to draw any inference of 
guilt fraa his failure to take the stand. So I caution you that no inference 
of guilt whatsoever arises because of the failure of the defendant to take 
the witness stand and testify in his own behalf. 

You are the sole, the exclusive judges of the facts in this as in 
every case in which you participate. The Court cautions you not to permit 
your judgment or your reason or your intelligence to be swayed by prejudice, 
by bias, by ill will csr by sympathy. 

It is sometimes said in trials of this type of case that the case 
is one which must be decided with your minds and not with your hearts. I 
think that admonition is a proper one in the present case. 

Your verdict, of course, must be a unanimous one. The verdict may 
be either guilty or not guilty. 
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Will counsel approach the Bench? 

(At the Bench:) 

THE COURT: Does ^he Government request any further charge, Mr. 

Hantaan? 

MR. HANTMAN: NOj, your Hanqr, The Governme n t «« 

* i 

THE COURT: Do you have any objection to the charge as given? (70) 
MR. HANTMAN: No^ your Honor. 

TEE COURT: Mr. Dolan, does the defendant request any further charge? 

MR. DOLAN: Your Honor, I have just this one point. It is more in the 
nature of an inquiry rather than a specific request and that is this. 

Your Honor, in ordinary cases where a small child had qualified to 
testify under oath from the witness stand, the Court upon the request of the 

i 

defendant will give a charge to the effect that that testimony must be taken 
by the jury with extreme caution. 

My only inquiry ± Sf your Honor, whether or not something along that 
line could be substituted to take care of this particular situation? 

THE CCURT: I don’t think it properly could, Mr. Dolan, because the 
Court in the presence of the jury has passed upon the inccnpetency of the 
child to testify. I don’t think that I could properly caution the jury not 
to accept the testimony of the mother as to what the child said to her, with 
any degree of caution. 

I don’t think it would be proper in this case. 

MR* DOLAN: All right, your Honor. 

THE COURT: Do you have any objection to the charge otherwise? (71) 
MR. DOLAN: No, your Honor, 

TEu CCURT: Vary well. 

(Thereupon counsel for the respective parties resumed their places at 
counsel table and then the following occurred:) 

MR. DCLAN: Your Honor, may we approach the Bench before the jury (72) 
canes back? 

THE COURT: I don’t thin]: it is necessary to approach the Bench, is 
it? 

MR. DOLAN: No, sir. Your Honor, at this time I would like to call 
the Court's attention to the case of Brown vs. United States, 80 U.S. 

Appeals D.C. 270. 

The Broun case, your Honor, is a case similar to the case at bar in 
that the child was the alleged victim of an indecent assault. It was originally 
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a liunicipal Court case* The child was not qualified to testify but her (72) 
aether car sane other person — hear mother ’./as permitted to testify as to 
the child’s spontaneous utterances at the time or shortly after the in¬ 
decent assault* 

Now, there was no corroboration of the assault* In that event, our 
United States Court of Appeals held that they had no querrel with the fact 
that a child’s utterances could be testified to through her mother or some 
other person where there was a spontaneity of the exclamations* 

However, they say that this alone is not sufficient to warrant (73) 
a conviction and that, therefore, no conviction could stand where the only 
evidence was the spontaneous exclamations of the child. 

And I just give your Honor that case in s up port of the motion for 
judgment of acquittal. 

THE COURT: This case has caused me a lot of trouble* I have spent 
the luncheon recess and the afternoon considering it from various aspects. 

I have read the Kidwell case, the Kelly case and the Wheeler case* 

I talhed informally to several of our judges about it. Wo have 
discussed the Ewing case, which is pertinent insofar as corroboration of 
the cccmission of the offense is concerned* 

There seems to be a major issue in this case on the admissibility 
of the mother’s testimony, with the child not being available, which I 
can’t find has ever been encountered head-on by any trial or appellate 
court. There are a number of cases which from a cursory reading of the 
facts appear to be on the same legal point but when you consider them it 
doesn't seem to me that the Court has ever come to grips with the real 
question involved* 

My problem is a personal one at the present time. I have no delu¬ 
sions of my own brilliance. I recognize that it is these oversized globes 
that they put in the lighting fixtures here that gives us this aura on 
the Bench. I can’t understand how it is, if this problem is involved as it 
seems to be to me, that seme judge hasn’t encountered it before and had (74) 
seme views to express upon it. 

But I thiol: there is a serious legal question in this case. I 
reco 0 nize in the number of the cases which I have read that the mother or 
parents' testimony has been admitted as an exception to the hearsay rule 
even in circumstances where the child has not been permitted to testify. 

So, as I say, it would appear that the Court of Appeals has sus¬ 
tained the admissibility of this evidence and yet I can’t find from the 
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factual situations that a court has over passed upon it directly* (74) 

You have the further matter of corroboration* The Court of Appeals 
said very strongly in the Kelley case last year that there must be ccrrobcra- 
tian*.'.hat corroboration must there be? Is it the fact that the defendant was 
at the scene of the crime at the time, at substantially the time, that the 
crime took place? Is that corroboration? Vhat corroboration is necessary? 

MR* DOLAN: Your Honor, with respect to the presence at the scene and 
the opportunity to canmit a crime, I have had an opport u nity to study that 
particular problem and there is a long l ine of cases in the New York Court of 
Appeals which say that corroboration —- presence of a defendant at the (75) 
scene and opportunity to commit the offense charged is not corroboration* 

• i 

Now, — 

THE CCSOKT: In New York State? 

MR* DOLAN: Yes, your Honor* I don’t knew whether our Court of Ap¬ 
peals has attacked the problem directly but the Court of Appeals in the 
Brown case — I would like your Honor to read it if your Honor has not read 
it. 

THE COURT: I haven’t read it* I have to attend an Executive Session 

! 

of the Court at half past three today. I think we will take this verdict and 
then you may, if necessary, file whatever motions you want to file* 

Do it by the first of the week and I will dispose of it by early next 

week, 

i 

MR, DOLAN: Than3: you. 

(Upon advising the Court, through the Marshal, that it had reached 

a verdict, the jury returned to the courtroom where in the presence and 

hearing of the defendant and of counsel the 

VERDICT OF THE JURY 

was announced as follows: 

THE DEPUTY CLERK: Mr. Foramen, has the jury agreed upon a verdict? 

THE FOREMAN CF THE JURY: We have. „ ! 

THE DEPUTY CLERK: V/h&t say you to the defendant, James C* Jones? (76) 
THE FOREMAN CF THE JURY: Guilty as charged* 

THE DEPUTY CLERK: Members of the jury, your Foramen says that you 
find the defendant, James C* Jones, guilty as charged and that is your verdict 
so say you each and all? 

(No member of the jury indicated any dissent*) 
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THE COURT: The case will be referred to the Probation Officer (76) 
fcr pre-sentence investigation. The members of the jury are excused until 
9:45 tomorrow morning. 

You file your motion promptly, Mr. Dolan. 

MR. Dolan: Yes, your Honor. 

(Thereupon the instant hearing was concluded.) 

Washington, D. C., (77) 

* Monday, July 16, 1955 

The above-entitled case came on far hearing on MOTION FOR JUDGMENT OF 
ACQUITTAL, before the Eon. Eduard A. Tamm, Judge, at 10:05 o’clocl:, a.m. 

PROCEEDINGS (78) 

THE DEPUTY CLERK: United States versus James C. Jones. 

MR. DOLAN: Your Honor, before commencing with the argument on the motion 
I ash leave of the Court to withdraw that portion of the motion ashing far a 
new trial and ash that the defendant be allowed to stand on the motion far 
judgment of acquittal. 

THE COURT: You may. 

(Thereupon, argument on the motion by both counsel was heard, following 
which the Court ruled as follows:) 

THE COURT: The Court has been concerned about the facts in this case. 

Fran my extensive review of appellate opinions in this and other jurisdictions 
I believe that the Court, is required to deny your motion in behalf of the de¬ 
fendant. I do believe, however, that the situation is sufficiently close in 
so far as the authorities are concerned, that you might in the Court of Ap¬ 
peals find a panel that would, 2 to 1, at least, accept the view that you 
advocate here. 

I accordingly deny your motion at this time and will Impose sentence 
upon the defendant. 

I will approve an application to proceed in forma pauperis in behalf of 
this defendant so that the matter can be taken to the Court of Appeals. 

I request, Mr. Dolan, since you have given so much time to this case 
already by court appointment, that you continue to represent the defendant 
in the Court of Appeals. (79) 

(Thereupon, the hearing on the motion was concluded.) 
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FILED IN OPEN COURT 

JtJN 1 - 1955 
HAHHT M. HULL, Cleric 

UNITED STATES DISTRICT COURT 
FOR T® DISTRICT CP COLUMBIA 

Holding a Original Term 

Grand Jury Inpanneled March 31, 1955, Sworn in on April 5, 1955 


The United States of America 


James C. Jones 


Criminal No. 528-55 

i 

Grand Jury No. 616-55 
Vio. 22 D.C.C. 3501c 


i 


The Grand Jury charges: 

On or about May 10, 1955, within the District of Columbia, Jernes C. 
Jones did take immoral, improper and indecent liberties with Marcia L. 
Hillman, a female child under the age of sixteen years, that is, about 
five years of age, with intent of arousing, appealing to and gratifying 
the lust, passions and sexual desires of the said James C. Jones. 

/s/ Geo. A. Sane. 

Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 

/s/ Harry Gandy Jr. 
Foreman. 


UNITED STATES 


FILED 
JUN 3 1955 

i 

Harry M. Hull, Clerk 
Criminal No. 528-55 


(81) 


JAMES C. JONES 


Defendant 


Charge VIO* 22 DCC 3501a 


PLEA OF DEFENDANT 


On this 3rd day of June, 1955, the defendant James C. Janes, appearing in 
requests counsel be appointed by the Court 
proper person which is so ordered, being arraigned in 

open Court upon the indictment, the substance of the charge being stated to 

him, pleads Not Guilty thereto. 

The defendant is remanded to the District of Columbia jail* 

By direction of 

Alexander Holtzoff 
Presiding Jud^e 
Criminal Court # 4 _ 


Present: 

United States Attorney 
By Joel D. Blackwell 


E. Sweenej 


H-'RRT M. HULL, Clerk 


By /s/ Not legible 

Deputy Clerk 
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ORDER APPOINTING COUNSEL TO DEFEND 


(82) 


IN TOE UNITED STATES DISTRICT COURT 
far the District of Columbia 
(Holding a Criminal Court) 

FILED 
JUN 3 - 1955 
Harry M, Hull, Clerk 

UNITED STATES ) 

} Criminal No* 528-55 

vs# ) 

) Charge Indecent Liberties 

James C* Jones ) 

) 

ORDER APPOINTING COUNSEL TO DEFEND 

Upon consideration of the motion of the defendant in the above-entitled 

cause, it is this 3rd day of June A. D., 1955 . 

Ordered, That Michael F. X. Dolan be, and he is, hereby appointed to 

appear end defend on behalf of the said defendant* 

/s / Alexander Holtzoff 
Ju5ge 

3 


PRAECIPE 


(83) 


United States District Court 
far the District of Columbia 

the 22nd day of June 1955 

FILED 
J U N 22 1955 
Harry M* Hull, Clerk 

U. S. ) 

) 

vs. ) Crlm* Action No* 528-55 

) 

James C* Jones ) 

The Clerk of said Court will please enter my appearance as attorney 
for defendant 


/s/ Michael F. X. Dolan 
Address 710 - 14th St. N. V; 
Attorney for Deft. 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT CP COLUMBIA (34) 

FILED 
JUN 22 1955 
Harry M. Hull, Cleric 

UNITED STATES ) 

) Criminal 523^55 

vs. ) 

) Charge Vio. 22 DCC 3501a 

Jaggs C. Jones ) 

Defendant j 

On this 22nd day of June, 1955, came the attorney of the United 


States; the defendant in proper person and by his attorney Michael F. X. 
Dolan, Esquire; whereupon the jurors of the regular Petit Jury panel serving 


in Criminal Court No. 5 & 6, being called, are sworn upon their voir dire; *<. 


and thereupon comes a jury of good and lawful persons of the District of 


Columbia, to-uit: 

1. Ian J. jstlc. 

2. Reginald S. Bancroft 

3. Thelma L. Caylar 

4. Milton Risen 

5. Annie M. F. Warren 

6. Elaine G. Green 


7. George 3. Higa 

8. Viola R. A. Brooks 

9. William F. Reid 

10. James A. Brown 

11. Stanley D. Woodard 

12. Gordon L* Taylor 


who are sworn to well and truly the issue joined herein; upon their oath 
say that the defendant is guilty as indicted. The case is referred to the 
Probation Officer of the Court and the defendant is remanded to the D. C. 
Jail. 


Present: 

United States Attorney 
B y Alfred Hantman 

Assistant United States Attorney 


By direction of 

Edward A. Tama 

Presiding Judge 
Criminal Court # 5 

HARHT M. HULL, Cleric 

By /s/ Harold G. Dodd 
Deputy Cleric 


Thomas Doran 


Official Reporter 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLOMBIA 


(35) 


UNITED STATES OF AMERICA 
vs. 

JAMES C. JONES, 


Criminal No. 523-55 


Defendant. ) 


! FILED 
i JUN 27 1955 
Harry M. Hull, Clerk 
MOTION FOR NEl/ TRIAL, OR, IN THE ALTERNATIVE, FOR JUDGMENT CF ACQUITTAL 
The defendant respectfully moves this Honorable Court to grant him a new 
trial, or, in the alternative, to set aside the verdict of ' Guilty** 
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heretofore entered and enter a judgment of acquittal on his behalf far (35) 
the following reasons: 

1* The verdict was contrary to the weight of the evidence. 

Z. The verdict was not supported by substantial evidence, 

3. The Court erred in denying defendant's motion for judgment of 
acquittal at the close of the Government's evidence. 

4. Such other and further reasons as counsel may bring to the attention 
of the Court at the time of any hearings herein. 

/ s/ Michael F. X. Dolan 
Michael F. X. Dolan 
Attorney for Defendant 
710 - 14th St., N. W. 
Washington 5, D. C. 


UNITED STATES 
vs* 

James C. Jones 


United States District Court far the District of Columbia 

FILED 
JUL 18 1955 
Harry M. Hull, Cleric 


(87) 


) 

) 

-) 

) 


Criminal No. 523-55 
Charge Vio. 22 D.C.C. 3501a 


Defendant 

On this 18th day of July, 1955, came the attorney of the United 
States, the defendant in proper person and by his attorney, Michael F. X. 
Dolan, Esquire; whereupon the defendant's motion for a new trial is with¬ 
drawn; and thereupon the defendant's motion for a judgment of acquittal, 
coming on to be heard, after argument by counsel, is by the Court denied. 

By direction of 

Edward M. Tamm 

Presiding Judge 
Criminal Court - 


Present; 

United States Attorney 
By Alfred Hantaan_ 


Assistant United States Attorney 
Robert I. Thiel _ 


HARHT M. HULL, Cleric 


B y /s/ John C. Cogan 


Deputy Clerl: 


Official Reporter 

3 

NOTICE OF APPEAL, CRIMINAL 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


( 89 ) 


TOUTED STATES OF AMERICA 

# 

VS. 

JAMES C. JONES 


) 

) 

) 

) 

) 


Criminal No* 523-55 
FILED 
JUL 18 1955 
Harry M. Hull, Cleric 
NOTICE OF APPEAL 

Name and address of appellant James C« Jones, D. C. Jail, V/ash., D. Q. 


Nome and address of appellant’s attorney - Michael F. X, Dolan, 218 


(89) 


Mills Building, Washington 6, D. C. 

Offense - Indecent Liberties, Violation 22D. C. Code (1951) Section 3501 (a). 
Concise statement of judgment or order, giving date, end any sentence 
Judgment of cinvictioo; Sentenced July IS, 1955, to a term of 
Three (3) years to ten (10) years 
Name of institution where now confined, if not on bail - D. C. Jail 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals far the District of Columbia Circuit from the above-stated 


judgment. 


IS, 1955 


/s/ James C. Jones___ 


Appellant by 

Michael F, X. Dolan 

/ s/ Michael F. X. Dolan 

Attorney for Appellant. 


United States District Court 


FOR THE 


(91) 


DISTRICT OF CGUMBIA 


rr 


United States of America ) 

) Criminal 

V. ) < 


No. 52S-55 


Jernes C. Jones 


FILED 
J U L 20 1955 
HAHHT M. HULL, CLERK 


On this loth day of July, 1955 came the attorney for the government and 
the defendant appeared in person and 1 by counsel, Michael F. X. Dolan, 

Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 2 
not guilty and a verdict of guilty of the offense of Violation of Section 
3501a, Title 22, D. C, Code as charged 9 and the court having ashed the de¬ 
fendant whether he has anything to say why judgment should not be pronounced, 
and iio sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment far a 
period of 4 Three (3) years to Ten (10) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 
United States District Judge. 
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Clerk, 


* • 


( 51 ) 


Clerk. 


1 Insert “by counsel” or "without counsel; the court advised the defendant 
of his right to counsel end asked him whether he desired to have counsel ap¬ 
pointed by the court, and the defendant stated that he waived the right to 
the assistance of counsel." 2 Insert (1) "guilty," (2) "not guilty, and a 
verdict of guilty," (3) "not guilty, and a finding of guilty," or (4) "nolo 
contendere, ;i as the case nay be. 3 Insert "in count(s) number " 

if required. *2nter (l) sentence or sentences, specifying counts if any; (2) 
whether the sentences are to run concurrently or consecutively and, if con¬ 
secutively, when each term is to begin with reference to termination of pre¬ 
ceding term or to any other outstanding or unserved sentence; (3) whether 
defendant is to be further imprisoned until payment of the fine or fine and 
costs, or until he is otherwise discharged as provided by law. 5 Errter any 
order with respect to suspension and probation. 6 Far use of Court wishing 
to recommend a particular institution. 

CRIMINAL DOCKET (92) 

United States District Court far the District of Columbia 
CASE CLOSED 

Parties Attorneys G J No Criminal No. 

United States U.S. Attorney Hantman 
vs. 

James C. Jones Michael F. X.. Dolan .616-55 528-55 

Charge: 

VIO. T. 22. DCC 3501a 


Date 

1955 Jun 1 

Jun 3 


Jun 3 

Jun 22 


Proceedings 

Presentment and Indictment filed (1 count) 

Copy of indictment given to deft. Cert, filed. 
ARRAIGNED; Plea NOT GUILTY entered: 

Deft, remanded to the District of Columbia Jail: 


Case is referred fotr appointment of counsel. 

HOLTZOFF, J. (Reporter-Sweeney) Cert, filed. 

ORDER appointing Michael F. X. Dolan as counsel to defend. 


filed. HOLTZOFF, J. 

JURORS FROM CRIMINAL COURTS 5 and 6 SWORN ON VOIR DIRE: 
JURY SWORN: 


Ian J. Bald 
Reginald S. Bancroft 
Thelma L. Caylcr 
Milton Eisen 


Annie M. F. Warren 
Elaine G. Green 
George S. Higo 
Viola R. A. Brooks 


William F. Reid 
James A. Brown 
Stanley D. Woodard 
Gordon L. Taylor 


Court orders food for jury; 


VERDICT: Guilty as indicted: 


Case is REFERRED to the Probation Officer of the Court; 

(CONT’D. ON SUPPL. PAGE l) 
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CRIMINAL DOCKET 

United States District Court far the District of Columbia 

United States vs, JAMES C. JONES Cr, No, 528-55 Supplemental Page No,l 

Date Proceedings 


1955 Jun 27 


Jul 18 


Jul 18 


Jul 19 
Jul 20 


Deft, remanded to the District of Columbia, Jail; 

Appearand© of M. P. X. Dolan entered and filed; 

Attorney M, F, X, Dolan present, 

TAM1, J. (Reporter-Daran) Cert, filed. 

Motion of deft, far a New Trial, or, in the alternative, fo^^ 
Judgment of Acquittal and Memorandum of Points & Author¬ 
ities, filed. Cert, of Serv. 

Defendant’s motion far a new trial withdrawn; 

defendant’s motion for a judgment of Acquittal heard, 
argued, and denied. 

SENTENCED to imprisonment far a period of 
Three (3) years to Ten (10) years. 

Deft, remanded to the District of Columbia Jail; 

Attorney Michael F. X. Dolan present. 

TAMi, J. (Reporter-Thiel) 

Affidavit in support of APPLICATION far leave to proceed ON 
APPEAL in FORMA PAUPERIS and Transcripts of Trial and 
hearing an Motion at EXPENSE of UNITED STATES, 

GRANTED, filed. TAM-1, J. 

NOTICE OF APPEAL, filed 
DESIGNATION of RECORD, filed. Cert, of Serv. 

Judgment & Commitment of 7-18-55, filed. TAM1, J. 



BRIEF FOR APPELLEE 


®mteb States (Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,929 

i 

James C. Jones, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


LEO A. ROVER. 

United States Attorney. 

LEWIS CARROLL, 

ALFRED HANTMAN, 
fred l. McIntyre. 

Assistant United States Attorneys. 







No. 12,929 


QUESTIONS PRESENTED 

Appellant was convicted of the “Miller Act’’ after a jury 
trial. The prosecutrix did not testify at the trial but her 
mother related that upon entering the apartment building 
she saw her five year old child run from the laundry room, 
and that she was crying and appeared to be in a hysterical 
condition. The mother testified that an unknown man em¬ 
erged from the laundry room and hurriedly left the apart¬ 
ment building. She thereafter testified that she went to her 
apartment and asked her child, who was still crying and 
emotionally upset, what had happened. She stated that the 
man down in the basement did something bad to her, that he 
had put his nasty tongue in her mouth, and had put his 
fingers down in her panties and fooled with her parts. Ap¬ 
pellant did not testify at his trial, but when arrested appel¬ 
lant admitted having been at the apartment, and that he may 
have patted the girl on the back, but denied having molested 
the child. He also denied being in the laundry room with 
the girl as testified to by her mother. 

The following question, in the opinion of the appellee, is 
presented: 

1. Was the verdict of the jury contrary to the evidence? 


(i) 
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®nfteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,929 

James C. Jones, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is a Miller Act case. On June 1, 1955, a one count 
indictment was filed in District Court charging appellant 
with taking indecent, and immoral liberties with a female 
child in violation of Title 22, Section 3501(a) of the District 
of Columbia Code (J.A. 43). On June 22,1955, a jury found 
appellant guilty as charged in the indictment. In a motion 
filed June 27, 1955, appellant moved for a new trial, or in 
the alternative, for judgment of acquittal (J.A. 45). 1 After 
oral argument by counsel the court in an order filed July 
10, 1955, denied appellant’s motion (J. A. 46). On July 18, 
1955, appellant was sentenced to a term of imprisonment 
of from three to ten years (J.A. 47). This appeal now fol¬ 
lows. 


1 Prior to oral argument appellant modified his motion by with 
drawing the request for a new trial (J.A. 46). 


(1) 
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Kathleen T. Hillman residing at 4236 Benning Road, 
N.E. testified that she is the mother of Marcia Lynn Hillman 
who is five years old. 2 That on May 10,1955, at abont five 
p.m. she was abont to enter her apartment building when 
she looked through the glass of the front door and saw her 
little girl (Marcia Lynn) run from inside the laundry 
room. 3 Thereafter she testified as follows (J.A. 7): 

“• • • She was running quite fast and when she 
got to me, seemed as though something was wrong with 
her, in some type of distress. So I said, ‘Wait for 
Mama, Marcia’ but Marcia kept running up the steps. 
She wouldn’t wait for me. And by the time I had 
opened the front doors into the hall I saw a man run¬ 
ning—he wasn’t running but he was walking very fast 
out of the laundry room. And at this time, realizing 
that he was a stranger, well, I kind of paused and looked 
at the man.” 

Thereafter Mrs. Hillman stated that appellant walked by 
her and said, “Good evening, Madam.” He then hurried 
out the front door of the building . 4 Thereafter Mrs. Hill¬ 
man stated that she went immediately to her apartment 
where Marcia was crying and emotionally upset. She then 
testified (J.A. 9). 

# I said, ‘Marcia Lynn, what is wrong with 
you?’ Well, I couldn’t get it out of her because she was 


2 Marcia Lynn Hillman, five years of age, and the prosecutrix 
in the instant case was unable to qualify as a witness, and there¬ 
fore at appellant’s trial she did not give direct testimony of what 
appellant had done to her (J.A. 6). 

3 Mrs. Hillman on questioning described the laundry room as 
follows (J.A. 11): 

Q. Where is this laundry room in relation to your apart¬ 
ment? 

A. Well, the laundry room is down in the basement in the 
back of the apartment. It’s a hall about seventy feet I would 
say, long and I am on the first floor, which would be altogether 
about ten steps up. 

4 At this point in the trial the record shows the witness identified 
appellant as the man who was in the laundry room (J.A. 7). 
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in such a nervous state. I said, ‘ Marcia, you tell Mama 
what has happened to you, what is wrong.’ So she 
said, ‘a man did something bad to me.’ I said, ‘What 
man, Marcia?’ She said, ‘A man down in the base¬ 
ment.’ ” 

At this point Mrs. Hillman stated that she ran down to the 
front of the apartment to see if the man who had come out 
of the laundry room was still in the vicinity. She did not 
see him, and immediately returned to her little girl. She 
thereafter testified as follows (J.A. 9): 

# ‘Marcia, tell me what did the man do to 
you?’ She said, ‘He kept making me open my mouth 
real wide’, and she said, ‘He put his nasty tongue in 
my mouth.’ I said, ‘Did he do anything else to you?’ 
She said, ‘He put his fingers down in my panties and 
kept fooling with my parts.’ ” 

Thereafter Mrs. Hillman testified that her husband took 
her little girl to the Fourteenth Precinct where a full re¬ 
port of the incident was made. Later that evening the 
mother returned to the precinct with the little girl. There 
a line-up was formed and Marcia pointed out appellant as the 
man who had assaulted her. 5 

Charles A. Mackie, assigned to the Sex Squad of the 
Metropolitan Police Department, testified that, on May 10, 
1955, at about 6:20 p.m., he received a radio run from the 
Fourteenth Precinct. He responded to the precinct and 
learned about the assault on Marcia Hillman. Thereafter 
Mackie stated that he interviewed the complainant and her 
parents, and later transported the child and her mother 
to the District of Columbia General Hospital where a phys¬ 
ical examination was conducted (J.A. 18). * Later the 
same evening at about 9 p.m., Mackie arrested appellant in 
the vicinity of Minnesota Avenue and Benning Road. Mackie 

3 The witness stated that appellant was carrying a little white 
box and a lady’s parasol on his arm (J.A. 8). 

6 The physical examination failed to reveal any evidence of an 
assault, and such was stipulated to at the trial by the Government 
and trial counsel for appellant (JA. 24). 
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stated that he confronted appellant with the allegation 
made by the complainant, and that appellant admitted being 
in the apartment building with the little girl, and that he 
may have patted her on the back. He denied having molest¬ 
ing her in the manner complained of, and also denied being 
in the lanndry room with the little girl as testified to by her 
mother (J.A. 22). 

Alice Higgins, residing at 4236 Benning Road, Apartment 
2, testified that she lives in the same apartment bnilding 
as Mrs. Hillman. She testified that, on May 10, 1955, she 
came out of her apartment and saw appellant standing on 
the step leading to the basement, and that Marcia Hillman 
was standing behind him (J.A. 13). At that time Higgins 
testified that appellant asked if she wanted to buy a maga¬ 
zine. She informed him that she had one, whereupon appel¬ 
lant requested two or three pennies from her. She stated 
she gave him a dime and then closed her apartment door. 
She thereafter testified that she saw appellant again in 
front of an apartment that is located near the laundry 
room. She did not see Marcia Lynn at that time (J.A. 15). 

On cross-examination, trial counsel for appellant ques¬ 
tioned Mrs. Higgins about what appellant was doing in 
the apartment, and also as to when she saw him the second 
time. In response to this questioning she answered as fol¬ 
lows (J.A. 16): 

“Well I tell you, I thought the man should have been 
out of the apartment because that was-.” 

At the close of the Government’s case a motion for a 
judgment of acquittal was made and denied (J.A. 24). Ap¬ 
pellant did not take the witness stand in his own defense 
nor did he offer any other evidence in own behalf. 

STATUTE INVOLVED 

District of Columbia Code §22-3501 provides: 

Indecent acts—Children 

(a) Any person who shall take, or attempt to take 
any immoral, improper, or indecent liberties with any 
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child of either sex, under the age of sixteen years with 
the intent of arousing, appealing to, or gratifying the 
lust or passions or sexual desires, either of such per¬ 
son or of such child, or of both such person and such 
child, or who shall commit, or attempt to commit, any 
lewd or lascivious act upon or with the body, or any 
part or member thereof, of such child with the intent 
of arousing, appealing to, or gratifying the lust or pas¬ 
sions or sexual desires, either of such person or of 
such child, or of both such person and such child shall 
be imprisoned in a pentitentiary, not more than ten 
years. 

(b) Any such person who shall, in the District of 
Columbia, take any such child or shall entice, allure, or 
persuade any such child, to any place whatever for the 
purpose either of taking any such immoral, improper, 
or indecent liberties with such child, with said intent 
or of committing any such lewd, or lascivious act upon 
or with the body, or any part or member thereof, of 
such child with said intent, shall be imprisoned in the 
penitentiary not more than five years. 

(c) Consent by a child to any act or conduct pre¬ 
scribed by subsection (a) or (b) shall not be a defense, 
nor shall lack of knowledge of the child’s age be a de¬ 
fense. 

(d) The provisions of this section shall not apply 
to the offenses covered by section 22-2801. 

SUMMARY OF ARGUMENT 

Appellant concedes that the statement of the child tes¬ 
tified to by her mother constitutes a spontaneous declara¬ 
tion. He contends, however, that the declaration should not 
have been admitted into evidence, and without it there is 
insufficient evidence to support the verdict. The principle 
of law is well established that a spontaneous declaration 
may be admitted into evidence after independent evidence 
has proved the exciting event. In the instant case the evi¬ 
dence of the event was proved when the mother of the child 
testified that, upon entering her apartment building, she saw 
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her child ran from the laundry room, and she was crying 
and appeared to be in a hysterical condition. That a man 
with whom she was not acquainted, emerged right behind 
the child and hurriedly departed from the building. Fol¬ 
lowing this, there was evidence that the mother went to 
her little girl who was still crying and emotionally upset. 
It was at this time that the child stated that the man in the 
basement had done something to her, that he had placed his 
nasty tongue in her mouth, and placed his hands in her 
parts. It is clear that the declaration of the child explained 
what had happened. However, the establishment of the 
event was not dependent on this evidence. The direct evi¬ 
dence of the mother pertaining to what she saw as she en¬ 
tered the apartment building was sufficient independent 
evidence of the exciting event, and provided the basis for 
the admission of the child’s declaration. 

ARGUMENT 

The Evidence Supports the Verdict 

Appellant complains that the spontaneous declaration 
should not have been admitted into evidence, and without 
such testimony there was insufficient evidence to support 
the verdict. The evidence at the trial reveals that the 
mother of the child testified to the spontaneous declaration 
after independent evidence had been admitted proving the 
existence of an exciting event. Such being the case the 
issue as to the appellant’s guilt was properly admitted to 
the jury for a determination of fact. The jury found him 
guilty and there is substantial evidence to support the ver¬ 
dict. Glasser v. United States, 315 U.S. 60, 80 (1942); Al¬ 
fonso Thomas v. United States, 93 U.S. App. D.C. 392, 211 
F. 2d 45 (1954); Curley v. United States, 81 U.S. App. D.C. 
389,160 F. 2d 229 (1947), cert, denied 331 U.S. 817. 

Appellant concedes that the declaration of the prosecu¬ 
trix as testified to by the mother constitutes a spontaneous 
declaration. This is supported by the authorities. It is 
clear from the circumstances of time in relation to the 
alleged offense, and the age and condition of the declarant 
that there was ample basis for holding the child’s declara- 
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tion “spontaneous” and admissible in evidence as an ex¬ 
ception to the hearsay rule, and as proof the facts which 
they assert. 7 Snowden v. United States, 2 App. D.C. 89 
(1893); Beausoliel v. United States, 71 App. D.C. Ill, 107 
F. 2d 292 (1939); Guthrie v. United States, 92 U.S. App. 
D.C. 361, 207 F. 2d 19 (1953); Wheeler v. United States, 93 
U.S. App. D.C. 159, 211 F. 2d 19 (1953), cert, denied. 

Hence the problem now before the Court is essentially an 
issue of whether it was proper to admit the child’s spon¬ 
taneous declaration. 

The principle of law is well established that although a 
witness does not take the stand and testify, a spontaneous 
declaration made by the prosecutrix may be admitted in 
evidence to prove a criminal offense. Snowden v. United 
States, 2 App. D.C. 89 (1893). However, the courts are not 
in complete agreement as what must be proved prior to 
the admission of the declaration. In some jurisdictions 
the requirements have been greatly relaxed and the courts 
allow the testimony to come in without any consideration, 
or independent showing being made of the event or trans¬ 
action. There is also authority that allows the testimony 
to come in although the declaration is essentially a nar¬ 
ration of the happening, and was made several days after 
the event. People v. Bonneau, 323 Mich. 237, 35 N.W. 2d 
161 (1948). However, the weight of authority, for those 
jurisdictions that admit a spontaneous declaration, adhere 
generally to the principle that there must be some inde¬ 
pendent evidence of the exciting event, or that the state¬ 
ment must form some part of the transaction. 

In Simmons v. State, 61 So. 827, 105 Miss. 48 (1913), 
where the prosecutrix did not testify, the court had the 
following to say concerning the admission of an extra 
judicial statement: 

“Unless the complaint made by the prosecutrix con¬ 
stitutes a part of the res gestae, evidence of it cannot 

7 At the trial appellant did not object to the admission of the 
spontaneous declaration on the basis that the statement was hear¬ 
say and did not qualify as an exception to the hearsay rule. 
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be given only in corroboration of the testimony of the 
prosecutrix, and is inadmissible in case she did not 
testify. Ency. of Evidence, Vol. 10, p. 5S9, and notes; 
Roscoe’s Criminal Evidence p. 26. This seems to be 
the universal rule. The outcry or complaint of the 
woman if offered in evidence as part of the res gestae, 
must have formed a part of the transaction, or it must 
have been immediate. In such cases it is not neces¬ 
sary to examine as witness the persons, who, as par- 
ticpants in the transaction, thus instinctively spoke 
or acted. What they said or did is res gestae; it is 
part of the transaction itself.” And in Pepoon v. Com¬ 
monwealth, 66 S.E. 2d 854,192 Va. 804 (1951), the court 
quoted the following language: 

# # the statement or declaration concerning 

which testimony is offered must, in order to make such 
evidence admissible, possess at least the elements: 
(1) The statement or declaration made must relate to 
the main event and must explain, elucidate, or in some 
way characterize that event; * # 

And finally in Brown v. United States, 80 U.S. App. D.C., 
270, 152 F. 2d 138 (1945), this Court accorded some con¬ 
sideration to the admission of a spontaneous declaration 
when the prosecutrix does not testify at the trial. In 
Brown the Court stated: 8 

“Even if the child had been mentally disturbed when 
he told her story, the present case would not have been 
within the established doctrine of spontaneous state¬ 
ments. This exception to the hearsay rule has com¬ 
monly been applied only when there has been inde¬ 
pendent evidence of an exciting event; testimony other 
than the hearsay statement has proved that a collision 
occurred, a shot was fired, or the like, and the hearsay 

* Also see: State v. Coram, 182 S.E. 83, 116 W.Va. 492 (1935); 
Kenney v. State, 79 S.W. 817 (1903); Territory of Hawaii v. 
Susumi Kinoshita, 38 Haw. 335; Jones v. State, 238 S.W. 2d 529 
(1951); State v. McMath, 55 Ga. 303 (1875); Meade v. Common¬ 
wealth, 282 S.W. 781, 214 Ky. 88 (1926). 
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has served only to identify the actors or to specify 
their conduct * * V’ 

What constitutes independent evidence of an exciting 
event is a matter to be determined from all the circum¬ 
stances surrounding the event. In Snowden v. United 
States, supra, this Court stated that the event was shown 
when evidence was introduced pertaining to the unmistak¬ 
able marks of an assault, and also the fact that the child 
was crying when it made the declaration. Again in Smith 
v. United States, 94 U.S. App. D.C. 320,215 F. 2d 682 (1954), 
this Court, in considering a similar problem, stated: “No 
inflexible guide can be prescribed for cases such as this. 

yy 

This type of crime by its very nature suggests its hap¬ 
pening in the privacy of the home, or some other secluded 
place. Opportunity for observation by persons other than 
those directly involved is generally non-existent. Accord¬ 
ingly, evidence is of probative value if the accused had the 
opportunity to commit the act, or if the evidence is in im¬ 
mediate proximity to the incident, although it may not 
reveal the actual touching. 9 

In the instant case the child’s mother was an important 
and essential witness to the incident. Her testimony was 
in immediate proximity to the act. She testified that upon 
returning from work at about 5:00 p.m., she entered the 
front door of the apartment building and saw her little girl 
run from the laundry room. She then testified as follows 
(J.A. 7): 

“. . . When she got up to me, seemed as though 
something was wrong with her, in some type of distress. 
So I said, ‘Wait for Mama, Marcia’ but Marcia kept 
running up the steps. . . And by the time I had 
opened the front door into the hall I saw a man run¬ 
ning—he wasn’t running but he was walking very fast, 
out of the laundry room.’’ 

9 It is readily apparent that the type of criminal activity here 
concerned does not occur in the sight or presence of witnesses. 
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She further testified that she then went to her apartment 
and found Marcia still crying, and in a highly emotional 
condition. She then testified as follows (J.A. 9): 

“I said, ‘Marcia, you tell Mama what has happened to 
you, what is wrong?’ So she said, ‘A man did some¬ 
thing bad to me’. I said ‘What man, Marcia?’ She 
said ‘A man down in the basement’. . . . ‘He kept 
making me open my mouth real wide’ ... ‘He put 
his nasty tongue in my mouth’ I said ‘Did he do any¬ 
thing else to you?’ She said ‘He put his fingers down 
in my panties and kept fooling with my parts.’ ” 

It is clear from this testimony that the child was mentally 
disturbed and that it had been brought on while she was 
in a secluded area of the apartment with a man, and with 
whom she was unacquainted. Thus the direct testimony of 
the mother established the existence of an event or inci¬ 
dent, and this evidence served as the basis for the admis¬ 
sion of the spontaneous declaration which tended to explain 
or specify the conduct that occurred. 

Identity was not an issue at the trial. Appellant ad¬ 
mitted being there at the apartment, and of also seeing the 
child. He further admitted to the police that he may have 
patted the child on the back, but denied being in the laundry 
room with her as testified to by the mother. Moreover, 
appellant’s action at the scene reflects some consciousness 
of guilt. The evidence reveals that he left the laundry room 
in a hasty manner immediately after the child had fled from 
the room. He had no right to be there. Upon coming out 
of the laundry he saw the child’s mother and spoke to her, 
but made no effort to explain the strange behavior of the 
child, although he was the sole person with the child at 
the time she commenced her emotional distress. 

And, too, there was opportunity for appellant to com¬ 
mit the act. He came to the apartment to sell magazines. 
Mrs. Higgins testified at the trial that he came to her apart¬ 
ment that she gave him a dime. Still later this same wit¬ 
ness stated that she observed him near the laundry, and 
that she was surprised that he was still in the apartment 
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building. This was evidence that he was in the building 
for some time, and consequently had an opportunity to be 
alone with the child and molest her as she related. 

Hence in the instant case the appellant was fairly tried. 
The evidence was sufficient to sustain the trial court’s de¬ 
nial of the motion for a directed verdict and to sustain the 
verdict of the jury. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Alfred Hantman, 

Lewis Carroll, 

Fred L. McIntyre, 
Assistant United States Attorneys. 
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